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The following releases relate to self-regulatory 
organization rule proposals and/or adoptions. 
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33-6221 Amendments to Guides 61 and 3 for 
Statistical Disclosure by Bank Hold- 
ing Companies. 

34-16964 Proposed Amendments to Modify 
Rule 10a-1 Relating to Short Selling 
by Market Makers [File No. S$7-842 
Comment Period Expires August 31, 
1980]. 

34-16966 Record Production Obligations and 
Record Destruction and Disposition 
Rights of Registered Clearing 
Agencies, the Municipal Securities 
Rulemaking Board, National Securi- 
ties Exchanges and Registered 
Securities Associations [File No. 
S$7-843—Comment Period Expires 
August 8, 1980]. 
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34-16977 Proposed Revision of Form U-4, the 
Uniform Application for Securities 
and Commodities Industry Registra- 
tion [File No. S7-844—Comment 


Period Expires August 13, 1980]. 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6221/July 8, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16961/July 8, 1980 


AMENDMENTS TO GUIDES FOR STATISTICAL 
DISCLOSURE BY BANK HOLDING COMPANIES 


ACTION: Publication of Amended Guides 


SUMMARY: The Commission announces the 
completion of the review by the Division of 
Corporation Finance of the Guides for Statistical 
Disclosure by Bank Holding Companies and 
authorizes publication of various amendments to 
those guides designed to reduce the volume of 
disclosure, to lower compliance costs, and to make 
certain statistical disclosure adjustments requested 
by the staff, preparers and users of statistical 
information. This project is part of the Commission’s 
ongoing program to have outstanding guides and 
rules reviewed to insure effectiveness and eliminate 
unnecessary or duplicative requirements. 


EFFECTIVE DATE: [The Guides will be followed by 
the Division of Corporation Finance 30 days after 
publication in the Federal Register. } 


FOR FURTHER INFORMATION CONTACT: Prior to 
the effective date of the amendments contact 
William H. Carter at (202) 272-2604 or Charles A. 
Oglebay (202) 272-2557. Thereafter, contact only 
Charles A. Oglebay. 


SUPPLEMENTARY INFORMATION: The 
Commission today authorized publication of 
amendments to Guides 61 and 3, “Statistical 
Disclosure by Bank Holding Companies,” of the 
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Guides for the Preparation and Filing of Registration 
Statements under the Securities Act of 1933 
(“Securities Act”) [15 U.S.C. 77a et seq.] and of the 
Guides for the Preparation and Filing of Reports and 
Proxy and Registration Statements Under the 
Securities Exchange Act of 1934 (“Exchange Act”) 
[15 U.S.C. 78a et seq. (1976 and Supp. |. 1977)]. At 
the time Guides 61 and 3 (the “Guides’) were 
originally published! the Commission stated that the 
experience of preparers and users of the information 
would be reviewed to see whether the new 
disclosures made under the Guides are necessary 
and appropriate. In order to implement that review 
function, the Commission issued a release on 
August 30, 1979,? requesting comments on the 
quality and desirability of the disclosure made under 
the existing Guides. Fifty-six letters of comment were 
received and analyzed. Most commentators 
supported the Guides and called the resulting 
disclosure valuable. Several amendments were 
suggested, however. The amendments authorized 
today are based on these suggestions and on over 
three years of staff experience. They are intended 
both to eliminate unnecessary elements of the 
Guides and to improve the quality of disclosure 
thereunder. 


Background of Guides 


Guides 61 and 3 are intended to provide registrants 
with a convenient reference to the statistical 
disclosures sought by the staff of the Division of 
Corporation Finance in registration statements and 
other disclosure documents filed by bank holding 
companies. They are not Commission rules nor do 
they bear the Commission’s official approval. 


In both the preparation of the original Guides and 
these amendments the staff was mindful of the 
user's need to assess uncertainties and the user’s 
need for substantial and specific disclosure about 
changes in risk characteristics of loan portfolios. See 
Accounting Series Release No. 166 (December 24, 
1974) (40 FR 2678, January 15, 1975). Accordingly, 
the Guides call for extensive disclosure about loan 
portfolios and related items in filings by bank 
holding companies. In addition, many of the 
suggested disclosures are intended to provide 
information to facilitate analysis and comparison of 





‘Securities Act of 1933 Release No. 5735 (August 
31, 1976) [41 FR 39007]. 


2Securities Act of 1933 Release No. 6115 (August 
30, 1979) [44 FR 52820]. 
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sources of income and exposure to risks. Such 
information assists users in evaluating the potential 
impact of future economic events upon a registrant’s 
business and earnings and in assessing the ability of 
a bank holding company to move into or out of 
situations with favorable or unfavorable risk/return 
characteristics. 


The Guides are intended to apply only to the 
description of business portion of a bank holding 
company registration statement, proxy statement or 
report. Although the Guides describe certain 
information that should be disclosed, they do not 
purport to be all inclusive and in no way limit the 
extent of the disclosures to be made. Appropriate 
disclosure must always depend on the individual 
facts and circumstances concerning each 
registrant. 


Discussion of Amendments 


The following 
amendments. 


is a brief discussion of the 


General Instructions 


The instructions have been amended in several 
respects. First, the “reported period” generally has 
been reduced from the last five fiscal years of the 
registrant to the last three fiscal years. One 
exception, however, is for Items III and IV, “Loan 
Portfolio” and “Summary of Loan Loss Experience,” 
for which the “reported period” remains five years. 
The other exception applies in the case of a holding 
company or a bank either with less than 
$200,000,000 of assets or net worth of $10,000,000 
or less. In such a case the “reported period” for all 
items shall be the latest two fiscal years. One other 
aspect of the “reported period” definition has been 
changed. The previous definition required 
registrants to furnish statistical and other 
information for any interim period subsequent tothe 
latest full fiscal year for which an income statement 
was furnished. This requirement often resulted in an 
unnecessary burden on registrants. Accordingly, the 
amended definition only requires information for a 
subsequent interim period when a material change 
in the information presented or the trend evidenced 
thereby has taken place. 


The general reduction in the “reported period” from 
five to three years is being implemented because of 
the view of many commentators, in which the staff 
concurs, that the benefits of providing five years of 
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information to various users do not outweigh the 
related costs. The five year presentation for the loan 
portfolio and the summary of loan loss experience, 
however, has been retained to provide a better basis 
for statistical trend analysis and to better identify 
unusual or non-recurring events which may have 
affected the loan portfolio and its related provisions 
for possible losses. Such information is important 
since a loan portfolio may equal sixty percent or 
more of the total assets of a bank holding company 
and may be the source of its greatest risk and 
uncertainty. Accordingly, in the case of this 
information the benefits of presentation appear to 
outweigh the related costs. Finally, the further 
reduction in the “reported period” for small banks to 
two years not only is based upon cost-benefit 
concepts but is also based upon the 
disproportionate burden upon small banks and 
upon the fact that typically the information is being 
presented in the context of an acquisition of the 
smaller bank by a larger bank holding company. 
When an acquisition occurs the compilation of 
statistical and other information often constitutes a 
significant burden with only a short-lived benefit to 
investors and other users. 


Second, General Instruction 5 has been amended to 
require that the basis for presenting averages need 
only be stated when something other than a daily 
average basis is used. Banking practice generally 
involves daily averages and to reiterate constantly 
this known industry practice appears unnecessary. 


Third, a new instruction (General Instruction 6) has 
been added to make it clear that the disclosure 
requirements of the Guides are also applicable to 
foreign registrants to the extent the requested 
information is available or could be made available 
without undue cost or expense. This instruction was 
added to codify the staff's long standing position that 
such disclosures should be made by all foreign 
banking registrants making filings. 


Item |. Distribution of Assets, Liabilities and 
Stockholders Equity; Interest Rates and Interest 
Differential 


Two significant changes have been made in this 
Item, the most extensive of which is the combination 
of this Item with the previous Item VII, Interest Rates 
and Interest Differential. The majority of the 
commentators favored such a combination, 
basically to eliminate duplication and to simplify the 
presentation. The other change is the deletion of the 
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previous Item | B which required percentage figures 
for the disclosures required in Item | A. The virtually 
unanimous opinion of the commentators was that 
such percentage figures are unnecessary and that 
any investor could easily calculate them onthe basis 
of information otherwise presented. In addition, the 
requirement for details in this Item concerning 
foreign activities has been coordinated with 
comparable requirements in Article 9 of Regulation 
S-X (17 CFR Part 210) for the purpose of analytical 
consistency. 


item Il. Investment Portfolio 


In response to the suggestions of a number of 
commentators and in order to promote uniformity 
and consistency between the Guides and Article 9 of 
Regulation S-X, with the resultant decrease in 
reporting burdens on registrants, the investment 
categories listed under item II have been revised to 
conform to the investment categories contained in 
Articie 9. In addition, the previous requirement that 
the amount of any tax equivalent adjustment be 
disclosed has been deleted. It is believed that a 
statement containing the tax rate is sufficient 
disclosure in this regard. 


item lll. Loan Portfolio 


For the reasons stated in Item II above with respect 
to the investment categories, the categories of loans 
hereunder have been changed, along with the 
appropriate instructions, to coincide with the loan 
categories in Article 9. The request for the total! of all 
loans now appearing in this Item was moved, for 
purposes of clarity of presentation, from the 
previous Item IV. 


Under Part 6, Maturities and Sensitivity to Changes 
in Interest Rates, a new instruction has been added 
to require disclosure of “rollover policy”, which it is 
believed will give users a better insight into loan 
maturity policies. 


With respect to Part C, Nonperforming Loans, a 
number of changes have been made. First, in order 
to expand the definition of nonperforming loans, a 
new category, non-accrual loans, has been added. 
Second, in response to the requests of a number of 
commentators and the bank regulatory agencies, 
the time period for loans contractually past due has 
been increased from 60 to 90 days. Third, 
paragraphs 2 and 3 of Part C of the original Guides, 
which required interest disclosures for 
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nonperforming loans, have been deleted since they 
were confusing and appeared to be of marginal 
value. 


item IV. Summary of Loan Loss Experience 


Part A of the original Item has been moved to Item III; 
the other parts have been rearranged; and Part H has 
been revised to reflect the new “reported period” and 
to indicate that disclosure as to management's 
policy for loan losses should cover the entire 
“reported period,” not just the latest fiscal year and 
any interim period. Finally, Part J constitutes a 
codification of long existing staff policy concerning 
the substitution of a narrative discussion of risk 
elements for a breakdown of the allowance for loan 
losses by category of loan. In preparing such a 
discussion registrants should consider the following 
factors, among others: (1) the anticipated amount of 
chargeoffs by loan category during the next full year 
of operations; (2) specific risks associated with 
certain loan types, as well as a discussion of current 
and future economic trends that may affect the loan 
portfolio; (3) the significance of previous net loss 
experience, the overall significance of net losses 
with respect to the total loan portfolio, the 
anticipated effect, if any, of the current economic 
outlook on collectibility, and management's credit 
and loan review controls; (4) the risks by significant 
categories of loans, indicating whether any major 
concentrations exist in particular industries, and a 
discription of any material deteriorating accounts; 
and (5) an analysis of the relevant nonperforming 
loans where one particular loan category or separate 
types of loans within the category are unusually 
significant as to possible losses when compared to 
the entire loan portfolio. 


item V. Deposits 


The only change in this Item was to conform the 
deposit categories and the related instructions to 
those contained in Article 9 of Regulation S-X which, 
among other things, will aid users in analyzing two 
sets of data (the Guides and the financial 
statements). 


Item VI. Return on Equity and Assets 


Instruction (1) of the previous Guides requiring 
disclosure of trends in the ratios has been deleted 
inasmuch as this information generally is either 
apparent or appears elsewhere in filings, such as in 
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Management's Discussion and Analysis or in 
financial statement footnotes. A new instruction (2) 
has been added to require dual data where 
mandatory redeemable preferred stock is 
outstanding. See Accounting Series Release No. 268 
(July 27, 1979) (44 FR 45610). Finally, in response 
to a number of comments, an instruction (3) has 
been added to allow registrants to supply any other 
ratios they deem necessary to explain their 
operations. 


item Vil of the Original Guides, Interest Rates and 
Interest Differential 


The contents of this Item have now been combined 
into amended Item 1. 


Item VIII of the Original Guides, Foreign Operations 


This Item has been deleted since the disclosure 
formerly required hereunder is currently required in 
Article 9 of Regulation S-X. 


Item IX of the Original Guides, Comments and Lines 
of Credit 


This Item has been deleted because the disclosure 
formerly required should be included in notes to the 
financial statements, Item III of the Guides, or 
elsewhere. 


TEXT OF THE GUIDES 
17 CFR Chapter II is amended as follows: 


1. Part 231 is amended by amending Guide 61, 
“Statistical Disclosure by Bank Holding 
Companies,” of the Guides for Preparation and Filing 
of Registration Statements under the Securities Act 
of 1933 to read as follows: 


GUIDE 61—GUIDES FOR THE PREPARATION AND 
FILING OF REGISTRATION STATEMENTS UNDER 
THE SECURITIES ACT OF 1933 


STATISTICAL DISCLOSURE BY BANK HOLDING 
COMPANIES 


General Instructions 
1. This Guide applies to the description of business 
portion of those bank holding company registration 


statements for which financial statements are 
required. 
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2. Information furnished in accordance with this 
Guide should generally be presented in tabular form 
in the order appearing below. However, an 
alternative presentation, such as inclusion of the 
information in Management’s Discussion and 
Analysis, may be used if in management’s opinion 
such presentation would be more meaningful to 
investors. 


3. When the term “reported period” is used in the 
Guide, it refers to each of the periods described 
below: 


(a) each of the last three fiscal years of the registrant, 
except as is provided in paragraphs (b) and (c) of 
this Instruction; 


(b) each of the last five fiscal years of the registrant 
with respect to Items III and IV, except as is provided 
in paragraph (c) of this Instruction; 


(c) each of the last two fiscal years with respect to all 
items, if the bank holding company or the bank with 
respect to which the presentation is made as of the 
end of its latest full fiscal year had assets of less than 
$200,000,000 or net worth of $10,000,000 or less; 
and 


(d) any additional interim period necessary to keep 
the information from being misleading. 


The “reported period” shall not include an additional 
interim period under paragraph (d) of this 
Instruction merely because an income statement is 
presented for such additional interim period, but the 
“reported period” shall include such an additional 
period if a material change in the information 
presented or the trend evidenced thereby has 
occurred. 


4. Some of the information called for by the Guide 
which is prospective in nature may not be available 
on a historical basis. The staff shou!d be advised of 
such situations prior to filing and if the requested 
information is unavailable and cannot be compiled 
without unwarranted or undue burden or expense, 
the requirement that such information be furnished 
may be waived. If possible, reasonably comparable 
data should be furnished instead. If, for some 
special reason, certain requested information will 
not be available with respect to periods to be covered 
in future filings subject to the Guide, this should also 
be brought to the staff's attention. 
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5. Unless otherwise indicated, averages called for by 
the Guide are daily averages. Where the collection of 
data on a daily average basis would involve 
unwarranted or undue burden or expense, weekly or 
month-end averages may be used, provided such 
averages are representative of the operations of the 
registrant. The basis used for presenting averages 
need be stated only if not presented on a daily 
average basis. 


6. The disclosure requirements of the Guide are also 
applicable to foreign registrants to the extent the 
requested information is available. Ifthe information 
is unavailable and cannot be compiled without 
unwarranted or undue burden or expense, this 
should be brought to the staff's attention. 


[NOTE: In evaluating the reasonableness of 
assertions by registrants that the compilation of 
requested information, such as historical data or 
daily averages, would involve an unwarranted or 
undue burden or expense, the staff takes into 
consideration, among other factors, the size of the 
registrant, the estimated costs of compiling the data, 
the electronic data processing capacity of the 
registrant, and efforts in process to obtain the 
information in future periods. ] 


|. Distribution of Assets, Liabilities and Stockholders’ 
Equity; Interest Rates and interest Differential 


A. For each “reported period,” present average 
balance sheets. The format of the average balance 
sheets may be condensed from the detail required 
by the financial statements provided that the 
condensed average balance sheets indicate the 
significant sources and uses of funds. However, the 
average statements should show separately the 
major categories of interest-earning assets and 
interest-bearing liabilities for which further 
disclosure is required in paragraph B below. Major 
categories of interest-earning assets should include 
loans, taxable investment securities, non-taxable 
investment securities, federal funds sold and 
securities purchased with agreements to resell, and 
other (specify if significant). Major categories of 
interest-bearing liabilities should include savings 
deposits, other time deposits, deposits in foreign 
offices, short-term debt, long-term debt and other 
(specify if significant). 


B. For each “reported period,” present an analysis of 
net interest earnings as follows: 
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1. For each major category of interest-earning asset 
and each major category of interest-bearing liability, 
the average amount outstanding during the period 
and the interest earned or paid on such amount. 


2. The average yield for each major category of 
interest-earning asset. 


3. The average rate paid for each major category of 
interest-bearing liability. 


4. The average yield on all interest-earning assets 
and the average effective rate paid on all interest- 
bearing liabilities. 


5. The net yield on interest-earning assets (net 
interest earnings divided by total interest-earning 
assets, with net interest earnings equalling the 
difference between total interest earned and total 
interest paid). 


6. This analysis may, at the option of the registrant, 
be presented in connection with the average balance 
sheet in paragraph A. 


C. For the latest two fiscal years, present (1) the 
dollar amount of change in interest income and (2) 
the dollar amount of change in interest expense. The 
changes should be segregated for each major 
category of interest-earning asset and _interest- 
bearing liability into amounts attributable to (a) 
changes in volume (change in volume times old 
rate), (b) changes in rates (change in rate times old 
volume), and (c) changes in rate/ volume (change in 
rate times the change in volume). The rate/volume 
variances should be allocated on a consistent basis 
between rate and volume variances and the basis of 
allocation disclosed in a note to the table. 


Instructions. (1) Explain how non-accruing loans 
have been treated for purposes of the analysis in 
paragraph B; 


(2) In the calculation of the changes in the interest 
income and interest expense, any out-of-period 
items and adjustments should be excluded and the 
types and amounts of items excluded disclosed ina 
note to the table; 


(3) If loan fees are included in the interest income 
computation, the amount of such fees should be 
disclosed, if material; 


(4) The interest income on tax exempt securities 
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may be calculated on a tax equivalent basis. A brief 
note should describe the extent of recognition of 
exemption from Federal, state and local taxation and 
the combined marginal or incremental rate used. 


(5) If disclosure regarding foreign activities is 
required pursuant to the Instruction under 
paragraph I-D of this Guide, the information required 
by Item I-A, B, and C should be further segregated 
between domestic and foreign activities. 


D. For each “reported period,” present separately, on 
the basis of averages, the percentage of total assets 
and total liabilities attributable to foreign activities. 


Instruction. Separate disclosure concerning foreign 
activities (banking, bank related and nonbanking) is 
required only if (1) assets, or (2) revenues, or (3) 
income (loss) before income tax expense, or (4) net 
income (loss), each as associated with foreign 
activities, exceeded ten percent of the 
corresponding amount in the related financial 
statements. In order to arrive at the foreign 
component of revenue or income, the registrant may 
be required to make internal allocations between 
foreign and domestic activities. The registrant 
should generally indicate the nature of significant 
estimates and assumptions used in such 


allocations. Any significant changes in assumptions 


or methods of allocations during the reported 
periods should also be indicated along with the 
effect of such changes on reported results. 


Il. Investment Portfolio 


A. As of the end of each “reported period,” present 
the book value of investments in obligations of (1) 
the U.S. Treasury and other U.S. Government 
agencies and corporations; (2) States of the U.S. and 
political subdivisions; and (3) other securities 
including bonds, notes, debentures and stock of 
business corporations, foreign governments and 
political subdivisions, intergovernmental agencies 
and a Federal Reserve Bank. 


B. As of the end of the latest “reported period,” 
present the amount of each investment category 
listed above which is due (1) in one year or less, (2) 
after one year through five years, (3) after five years 
through ten years, and (4) after ten years. In 
addition, state the weighted average yield for each 
range of maturities. 


Instruction. State whether yields on tax exempt 
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obligations have been computed on a tax equivalent 
basis. (See Instruction (4) to Item !I-C.) Any major 
changes in the tax-free portfolio should be discussed 
hereunder. 


IIl. Loan Portfolio 
A. Types of Loans 


As of the end of each “reported period,” present 
separately the amount of loans in each category 
listed below. Categories 1 through 4 are for loans 
attributable to domestic operations only. Also show 
the total amount of all loans for each “reported 
period,” which amounts should be the same as those 
shown on the balance sheets. 


1. Commercial, financial and agricultural; 
2. Real estate-construction; 

3. Real estate-mortgage; 

4. Installment; 

5. Foreign. 


Instructions. (1) Additional detail of loans by 
category may be appropriate in some 
circumstances, such as when a substantial portion 
of total commercial loans is concentrated in oneora 
few industries or to show country risks associated 
with foreign loans. 


(2) Separate disclosure of category 5 is required only 
if disclosure regarding foreign activities is required 
pursuant to the Instruction under paragraph I-D of 
this Guide. 


(3) Include, under the real estate-construction 
category, loans secured by real estate which are 
made for the purpose of financing construction of 
real estate and land development projects. 


(4) Include, under the real estate-mortgage 
category, loans payable in monthly, quarterly or 
other periodic installments and secured by 
developed income property and personal 
residences. 


(5) Include, under the installment category, loans to 


individuals generally repayable in monthly 
installments. This category shall include but not be 
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limited to credit card and related activities, 
individual automobile loans, other installment loans, 
mobile home loans and residential repair and 
modernization loans. 


(6) Include, under the commercial, financial and 
agricultural category, all loans not included in 
another category. This category shall include but not 
be limited to loans to real estate investment trusts, 
mortgage companies, banks and other financial 
institutions, loans for carrying securities, and loans 
for agricultural purposes. Do not include loans 
secured primarily by real estate. 


(7) State separately any other loan category 
regardless of relative size if necessary to reflect a 
concentration of any unusual risk or uncertainty. 


(8) A series of categories other than those specified 
above may be used to present details of loans if 
considered a more appropriate presentation. 


B. Maturities and Sensitivity to Changes in Interest 
Rates 


As of the end of the latest fiscal year reported on, 
present separately the amount of loans in each 
category listed in paragraph A (except categories 3 
and 4) (1) due in one year or less, (2) due after one 
year through five years and (3) due after five years. In 
addition, present separately the total amount of all 
such loans due after one year which (a) have 
predetermined interest rates and (b) have floating or 
adjustable interest rates. 


Instructions. (1) Scheduled repayments should be 
reported in the maturity category in which the 
payment is due. 


(2) Demand loans, loans having no stated schedule 
of repayments and no stated maturity, and 
overdrafts should be reported as due in one year or 
less. 


(3) Determinations of maturities should be based 
upon contract terms. However, such terms may vary 
due tothe registrant's “rollover policy,” inwhich case 
the maturity should be revised as appropriate and 
the “rollover policy” should be briefly discussed. 


C. Nonperforming Loans 


As of the end of each “reported period,” state the 
aggregate amount of loans in each of the following 
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categories for: (a) loans accounted for on a non- 
accrual basis; (b) loans which are contractually past 
due 90 days or more as to interest or principal 
payments (but not included in the non-accrual loans 
in (a) above); (c) loans, the terms of which have been 
renegotiated to provide a reduction or deferral of 
interest or principal because of a deterioration inthe 
financial position of the borrower (exclusive of loans 
in (a) or (b) above); and (d), loans now current where 
there are serious doubts as to the ability of the 
borrower to comply with present loan repayment 
terms. In connection with (d), a separate discussion 
of the risk elements associated with such loans, 
including the relative magnitude of such risks, shall 
be given. 


Instructions. (1) Loans in category 4 under 
paragraph A need not be considered for disclosure 
pursuant to paragraph C unless the total amount of 
installment loans exceeds 10 percent of total loans. 


(2) A renewal on current market terms of a loan at 
maturity will not be considered a renegotiation for 
purposes of clause (c) of paragraph C. 


(3) A loan remains in the category described in 
clause (c) until such time as the terms are 
substantially equivalent to terms on which loans with 
comparable risks are being made. 


(4) If a substantial portion of the loans stated 
pursuant to paragraph C areconcentrated in oneora 
few industries, separate disclosure of the 
information required by this paragraph should be 
provided for such loans. 


(5) The registrant may use different criteria and may 
present quantitative information in a different 
manner than described above if such presentation 
more effectively identifies and communicates the 
present risk elements in the loan portfolio. 


IV. Summary of Loan Loss Experience 

An analysis of loan loss experience shall be 
furnished in the following format for each “reported 
period:” 

A. Average amount of loans outstanding. 


B. Amount of allowance for loan losses at beginning 
of period. 

" oo 
C. Amount of losses charged off during period 
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broken down by the five major categories of loans 
specified in paragraph III-A. 


D. Amount of recoveries during period of losses 
previously charged off broken down by the five major 
categories of loans specified in paragraph III-A. 


E. Net loans charged off during period. 


F. Amount of allowance for loan losses at end of 
period. 


G. Ratio of net charge-offs during period to average 
loans outstanding for the period. 


H. Additions to allowance for loan losses charged to 
operating expense during period. For each period 
reported on, also describe briefly the factors which 
influenced management's judgment in determining 
the amount charged to operating expense. A 
statement that the amount is based on 
management’s judgment will not be sufficient. 


|. A breakdown of the allowance for loan losses by the 
five major categories of loans specified in paragraph 
III-A, including as a separate category any 
unallocated portions of the allowance. State (a) the 
dollar amount of the allowance applicable to each 
category and (b) the percentage of loans in each 


category to total loans. 


J. In lieu of the disclosure required by paragraph | 
above, the registrant may furnish a narrative 
discussion of the risk elements in the loan portfolio 
and the factors considered in determining the 
amount of the allowance for loan losses. The 
discussion may be extended to risk elements 
associated with particular loan categories or 
subcategories. Information should also be furnished 
as to the approximate anticipated amount of 
chargeoffs by loan category during the next full year 
of operation. 


Instruction. \f, in accordance with Instruction 8 of 
paragraph III-A, information concerning loans has 
been presented in categories other than those 
specified in that paragraph, those other categories 
should be used to present the disclosures called for 
under this paragraph. 


V. Deposits 


A. For each “reported period,” present separately the 
average amount of: 
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(1) Demand deposits in domestic bank offices. 
(2) Savings deposits in domestic bank offices. 
(3) Time deposits in domestic bank offices. 
(4) Deposits in foreign banking offices. 


Instructions. (1) Include, under the demand 
deposits—domestic category, all domestic deposits 
other than savings and time deposits. 


(2) Include, under the savings deposits—domestic 
category, interest bearing deposits without specified 
maturity or contractual provisions requiring 
advance notice of intention to withdraw funds. 
Include deposits for which a bank, optionally, may 
require written notice of intended withdrawal not 
less than 30 days in advance. 


(3) Include, under the time deposits—domestic 
category, deposits subject to provisions specifying 
maturity or other withdrawal conditions such as time 
certificates of deposits, open account time deposits 
and deposits accumulated for the payment of 
personal loans. 


(4) Categories (A)(2) and (A)(3) above may be 
combined if either one is less than ten percent of 
total deposits. 


(5) If material, the registrant should disclose 
separately the aggregate amount of deposits by 
foreign depositors in domestic offices. Identification 
of the nationality of depositors is not requested. 


B. As of the end of the latest fiscal year reported on, 
present separately the amount outstanding of time 
certificates of deposit issued by domestic offices in 
amounts of $100,000 or more by time remaining 
until maturity 3 months or less; over 3 through 6 
months; over 6 through 12 months; and over 12 
months. 


IV. Return on Equity and Assets 
For each “reported period,” present the following: 


(1) Return on assets (net income divided by average 
total assets). 


(2) Return on equity (net income divided by average 
equity). 
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(3) Dividend payout ratio (dividends declared per 
share divided by net income per share). 


(4) Equity to assets ratio (average equity divided by 
average total assets). 


Instructions. (1) The ratios required under (1), (2), 
and (3) above may also be calculated using income 
before securities gains (losses). 


(2) If mandatory redeemable preferred stock is 
outstanding, furnish the ratios required under (2) 
and (4) above in a dual presentation including and 
excluding such stock in the caiculations. 


(3) Registrants should supply any other ratios which 
they deem necessary to explain their operations. 


2. Part 241 is amended by amending Guide 3, 
“Statistical Disclosure by Bank Holding 
Companies,” of the Guides for the Preparation and 
Filing of Reports and Proxy and Registration 
Statements Under the Securities Exchange Act of 
1934 to read as follows: 


GUIDE 3—GUIDES FOR THE PREPARATION AND 
FILING OF REPORTS AND PROXY AND 
REGISTRATION STATEMENTS UNDER THE 
SECURITIES EXCHANGE ACT OF 1934 


STATISTICAL DISCLOSURE BY BANK HOLDING 
COMPANIES 


This Guide applies to the description of business 
portion of bank holding company registration 
statements filed on Form 10 (Item 1) [17 CFR 
249.210], in proxy and information statements 
relating to mergers, consolidations, acquisitions and 
similar matters (Item 14 of Schedule 14A and Item 1 
of Schedule 14C) [17 CFR 240.14a-101 and 
240.14c-101], and in reports filed on Form 10-K 
(Item 7) [17 CFR 249.310]. 


[The rest of Guide 3 is identical to Guide 61 set forth 
above. ] 


(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57; secs. 12, 13, 15(d), 23(a), 48 
Stat. 892, 894, 895, 901; sec. 203(a), 49 Stat. 704; 
secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec. 202, 68 
Stat. 686; secs. 3, 4, 6, 78 Stat. 565-568, 569, 570- 
574; secs. 1, 2, 82 Stat. 454; secs. 1, 2 28(c), 84 Stat. 
1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 
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10, 18, 89 Stat. 117, 118, 119, 155; sec. 308(b), 90 
Stat. 57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 
1499, 1500; 15 U.S.C. 77g, 77j, 77s(a), 781, 78m, 
780(d), 78w(a).) 


STATUTORY AUTHORITY 


The Commission hereby adopts amended Guides 61 
and 3, “Statistical Disclosure by Bank Holding 
Companies” pursuant to the Securities Act of 1933, 
particularly sections 7, 10 and 19(a) thereof, andthe 
Securities Exchange Act of 1934, particularly 
sections 12, 13, 15(d) and 23(a). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16956/July 3, 1980 


PRACTICES IN FIXED PRICE OFFERINGS 
ACTION: Notice of issuance of letter. 


SUMMARY: The Commission announced today that 
it has sent to the National Association of Securities 
Dealers, Inc. (the “NASD”) a letter concerning a 
proposed rule change filed by the NASD to amend its 
Rules of Fair Practice governing member practices 
in fixed price offerings of securities. The letter 
reflects the Commission’s concerns regarding 
certain aspects of the proposed rule change. 


FOR FURTHER INFORMATION CONTACT: Janet R. 
Zimmer, Esq. (202) 272-2863, Kathleen McGann, 
Esq. (202) 272-2855, or Lucy A. Weisz, Esq. (202) 
272-2840, Division of Market Regulation, Securities 
and Exchange Commission, Washington, D.C. 
20549. 


SUPPLEMENTARY INFORMATION: On May 31, 
1978, pursuant to Section 19(b) of the Securities 
Exchange Act of 1934, the NASD filed a proposed 
rule change to amend Article Ill, Section 24 
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(governing selling concessions) and Article Ill, 
Section 8 (governing swap transactions) of its Rules 
of Fair Practice and to add a new Section 36 of Article 
Ill (governing recapture of selling concessions) and 
a new Section 1(m) of Article II to define the term 
“fixed price offering” (File No. SR-NASD-78-3).* The 
letter sent today by the Commission to the NASD 
reflects the Commission’s concerns regarding 
certain aspects of proposed Section 24 and 
proposed Section 8. 


The text of the letter follows: 


Mr. Gordon S. Macklin, President 

National Association of Securities Dealers, Inc. 
1735 K Street, N.W. 

Washington, D.C. 20006 


Dear Mr. Macklin: 


This letter is in reference to a proposed rule change 
concerning various practices in connection with 
fixed price offerings of securities (File No. SR-NASD- 
78-3), filed by the National Association of Securities 
Dealers, Inc. (the “NASD”) on May 31, 1978, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the “Act’). 


Notice of the proposed rule change was given in 
Securities Exchange Act Release No. 15020 (August 
2, 1978), 43 FR 35446 (August 9, 1978). In May 
1979, because of the significance and complexity of 
the issues raised by the proposed rule change, the 
Commission solicited additional comments and 
announced public hearings to be held on these 
issues. Securities Exchange Act Release No. 15807 
(May 9, 1979), 44 FR 28574 (May 15, 1979). These 
hearings concluded November 20, 1979, and the 
comment period expired December 15, 1979. 


Presented below are a description of the proposed 
rule change and a discussion of certain revisions the 
Commission believes may be necessary or 
appropriate. 


1. DESCRIPTION OF THE PROPOSED RULE CHANGE 
AND OF THE COMMISSION'S REVIEW 


The proposed rule change would amend Articles II 
and III of the NASD’s Rules of Fair Practice to 
regulate or prohibit a variety of practices that the 
NASD believes might be construed as providing a 
discount from fixed prices in underwritten public 
offerings. First, the proposed amendments to Article 
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Ill, Section 8 would impose a more explicit 
prohibition on a member's taking securities in trade 
at more than their fair market price. Second, the 
proposed amendments to Article Ill, Section 24 
would prohibit the granting of selling concessions, 
discounts, or other allowances to persons other than 
brokers or dealers engaged in the investment 
banking or securities business and would permit 
such payments to be made or received only as 
consideration for services rendered in distribution. 
The amendments to Section 24 also would impose a 
number of related requirements. Third, a new 
Section 36 of Article II] would prohibit an NASD 
member from selling or placing with any related 
person of the member securities that are part of a 
fixed price offering. Fourth, a proposed amendment 
to Article II of the Rules of Fair Practice would add a 
new section defining the term “fixed price offering.” 
Finally, as part of the proposed rule change, the 
Board of Governors of the NASD would append tothe 
amendments to Section 8 and 24, and to the new 
Section 36, several interpretive statements relating 
to the meaning and application of those sections. 


Pursuant to Section 19(b) of the Act, the 
Commission has reviewed the proposed rule change 





*Notice of the proposed rule change was given by 
Securities Exchange Act Release No. 15020 (August 
2, 1978), 43 FR 35446 (August 9, 1978). The 
Commission issued a subsequent release that 
solicited additional comment on the issues raised by 
the proposed rule change and announced public 
hearings to be held on these issues. Securities 
Exchange Act Release No. 15807 (May 9, 1979), 44 
FR 28574 (May 15, 1979). Sixteen witnesses 
testified at the hearings and 51 comment letters 
have been received, including the NASD’s most 
recent submission, “Analysis of The Record 
Developed In The Matter of Papilsky Hearings From 
The Perspective of Statutory Authority” (March 3, 
1980). All comments and transcripts of the hearings 
are available for inspection at the Commission’s 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 


The issues associated with the proposed rule change 
are commonly identified by reference to a judicial 
decision, Papilsky v. Berndt [1976-1977 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) §95,627 (S.D.N.Y. 
1976). 
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and has considered the data, views and arguments 
that were submitted in the hearings and in written 
comments received in this proceeding. Section 
19(b)(2) provides that, in order to approve the 
proposed rule change, the Commission must find it 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
NASD. 


In particular, the Commission has reviewed the 
proposed rule change in light of certain 
requirements of Section 15A of the Act governing the 
rules of the NASD. Section 15A(b)(2) requires that 
the NASD have the capacity to enforce compliance 
by its members with its rules. Section 15A(b)(6) 
provides, among other things, that the rules of the 
NASD must be designed to prevent fraudulent and 
manipulative acts and practices, to promote just and 
equitable principles of trade, to remove 
impediments to and perfect the mechanism ofa free 
and open market, and, in general, to protect 
investors and the public interest. Section 15A(')(6) 
also provides that NASD rules must not be designed 
to permit unfair discrimination between customers, 
issuers, brokers or dealers, to fix minimum profits, or 
to impose any schedule or fix rates of commissions, 
allowances, discounts or other fees to be charged by 
NASD members. In addition, Section 15A(b)(9) 
provides that the rules of the NASD must not impose 
any burden on competition that is not necessary or 
appropriate in furtherance of the purposes of the 
Act. 


For the reasons discussed below, the Commission is 
concerned that the NASD Board's interpretations of 
proposed Section 24, limiting “soft dollar” payments 
for research, may not be consistent with the 
requirements of the Act. In addition, the 
Commission believes that a more flexible definition 
of “fair market price” in proposed Section 8 may 
better achieve the intended purposes of that section 
and Section 24. The balance of this letter describes 
the Commission's concerns about the proposed rule 
change and suggests ways in which the NASD could 
revise its proposal to address these concerns. 


ll. PROPOSED SECTION 24(a)—SOFT DOLLAR 
PAYMENTS FOR RESEARCH 


A. The Proposal as Filed 
Section 24(a), as proposed to be amended, would 


limit the grant or receipt of discounts in connection 
with the sale of securities that are part of a fixed price 
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offering. It would provide that a member may not 
grant or receive selling concessions, discounts, or 
other allowances except as consideration for , 
services rendered in distribution and may not grant 
such selling concessions, discounts, or other 
allowances to anyone other than a broker or dealer 
actually engaged in the investment banking or 
securities business. 


The interpretation by the NASD Board of proposed 
Section 24 would impose limitations that troubled 
many commentators. First, the Board’s 
interpretation provides that a dealer has rendered 
“services in distribution” in connection with the sale 
of securities from a fixed price offering if the dealer is 
either an underwriter of a portion of that offering or 
has engaged insome selling effort with respect tothe 
sale. The Board’s interpretation does not otherwise 
specify what would constitute a service in 
distribution, except that it provides that furnishing a 
customer with research will not by itself constitute 
sufficient selling effort to satisfy Section 24; rather, 
the interpretation states, “some direct selling 
contact on a particular offering will be necessary.” 
The Commission assumes, as did several of the 
commentators, that the interpretation requires 
some direct selling contact with the particular 
customer on that offering and that a broker-dealer 
that was not an underwriter would not fulfill the 
services in distribution requirement if it failed to 
make such direct contact. 


Some commentators have stated that the NASD 
Board’s “services in distribution” interpretation 
discriminates unfairly against dealers who are not 
underwriters and who have not made any selling 
contact with a customer before being designated by 
that customer to receive selling concessions, 
discounts, or other allowances in fixed price 
offerings on the basis of the research they have 
furnished to the customer. These commentators 
argue that research is a fundamental part of the 
distribution process since institutional investors 
frequently purchase securities on the basis of 
research rather than as a result of direct selling 
contact. They argue, therefore, that research per se 
should be considered a service in distribution. 


The second feature of the NASD Board’s 
interpretations of proposed Section 24 that troubled 
commentators is the interpretation of the phrase 
“selling concessions, discounts, or other 
allowances.” Essentially, that interpretation 
provides that an NASD member who (i) supplies 
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another person with services or products that are 
“commercially available” or are provided by the 
member to that person or to others for cash or some 
other agreed upon consideration, and (ii) also 
retains or receives selling concessions, discounts, or 
other allowances from that person’s purchases in a 
fixed price offering, would be deemed to be 
improperly granting a selling concession, discount, 
or other allowance to that person unless the member 
were fully compensated for those services or 
products from sources other than the selling 
concession, discount, or allowance retained or 
received on the sale. 


The practical effect of this interpretation, as further 
amplified by the NASD Board, would be generally to 
permit “soft-dollar’ arrangements involving in- 
house research furnished on a “goodwill” basis to 
customers who purchase securities in a fixed price 
offering, while precluding such arrangements 
involving third-party research that was purchased by 
a broker-dealer (other than one who was acting as 
the exclusive distributor of that product or service) 
and distributed on a “goodwill” basis. In addition, a 
firm would be precluded from providing any 
research (including its own in-house research) to 
one customer: for cash, or for brokerage 
commissions, and to another for soft dollars in 


connection with a fixed price offering. Although the 
interpretation would apply to all NASD members, 


several commentators have asserted that the 
practical effect of the interpretation would be to 
discriminate unfairly against, and impose 
unnecessary burdens on, firms that have limited in- 
house research capabilities, or that derive a 
substantial portion of their revenues from research 
services and cannot afford to provide research ona 
“goodwill” basis. 


In light of the above, the Commission is concerned 
that the proposed rule change, as filed, may not be 
consistent with the requirements, in Section 
15A(b)(6) and 15A(b)(9) of the Act, that the rules of 
the NASD may not unfairly discriminate among 
brokers or dealers or impose a burden on 
competition that is not necessary or appropriate in 
furtherance of the purposes of the Act. 


B. Alternative Formulations of Section 24 
The NASD stated at the hearings that it would 
consider modifying the prohibitions that would be 


imposed by the NASD Board's interpretations of 
proposed Section 24. The NASD has suggested 
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several areas for possible further inquiry, and raised 
basically two alternative approaches that could help 
alleviate the problems that troubled the 
commentators.! 


Alternative 1: Under the first alternative: (a) the 
“services in distribution” interpretation would be 
revised so that the furnishing of bona fide research, 
defined in a manner similar to the Commission’s 
interpretation under Section 28(e) of the Act,” wou!d 
be deemed to be a sufficient service in distribution; 
(b) the “commercialiy available” prohibition that 
derives from the Board’s interpretation would be 
redefined so as not to apply to such bona fide 
research; and (c) the “agreed upon consideration” 
limitation that derives from the Board’s 
interpretation would be modified to allow research 
supplied to one customer for cash or other agreed 
upon consideration to be made available to another 
customer on a “goodwill” basis in connection with a 
fixed price offering. 


By including research as a service in distribution, 
this alternative would permit any broker-dealer, not 
just a member of the underwriting syndicate, to 
receive soft dollar designations for research services 
without having to show that it had engaged in direct 
selling contact with the customer. The additional 
revisions would expand the types of research 
arrangements that would not be considered a 
discount. Under this approach, the determination as 
to whether a discount had been granted would 
depend on the nature of the agreement between the 
customer and broker-dealer and not on whether the 
research provided was otherwise commercially 
available or had a readily ascertainable cash or cash 
equivalent value. 


The Commission recognizes that this alternative has 
certain advantages over the filed interpretation of 
proposed Section 24. First, the interpretation 
embodied in the revised approach may be more 
easily enforceable since it would not be necessary to 
determine whether a designated broker-dealer had 
direct selling contact with a customer or whether 
“substantially identical” research was being offered 





‘In the Matter of Papilsky Hearings (Proposed Rule 
Change by NASD), Securities and Exchange 
Comm'n File No. 4-282, at 979-82 (November 20, 
1979). 


2Securities Exchange Act Release No. 12251 (March 
24, 1976). 
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by others on a cash or cash equivalent basis. 


Second, the revised approach would appear to-- 


alleviate some potential anticompetitive burdens 
imposed on firms that distribute purchase “third- 
party research,” as opposed to research generated 
“in-house”, on a “goodwill” basis to customers. 


The Commission believes, however, that this 
alternative, by maintaining the distinction between 
research provided only for “goodwill” and research 
provided for cash or other agreed upon 
consideration may impose undue burdens on firms 
that cannot afford to provide research solely on a 
“goodwill” basis. In addition, this approach seems to 
focus more on appearances than on the economic 
reality of research arrangements as a means of 
adjusting the value received by a customer paying 
the public offering price in a fixed price offering. 
Whether or not the broker-dealer and its customer 
have agreed on a specific and identifiable quid pro 
quo, the furnishing of research confers some added 
value. Accordingly, it may not be appropriate to 
distinguish, for purposes of defining what 
constitutes a discount, between arrangements that 
embody such an explicit understanding and those 
that do not. Indeed, the Commission is concerned 
that the drawing of such distinctions, which both the 
filed interpretation and this alternative would do, 
would tend to promote artificial compensation 
arrangements in which all parties know, but never 
explicitly state, that payment is expected for 
research services. Finally, the restrictions imposed 
on research by the first alternative may not be 
necessary or appropriate in furtherance of the 
purposes of the Act. For these reasons, the 
Commission believes that the first alternative 
suggested by the NASD fails to address adequately 
the Commission’s concerns with regard to the 
NASD’s treatment of research in the proposed rule 
change, as filed. 


Alternative 2: The second alternative suggested by 
the NASD at the hearings would be to treat the 
provision of bona fide research as a sufficient 
service in distribution, as in the first alternative, but 
also to place such research in aclass by itself so that, 
unlike other products or services, it could be 
furnished for soft dollars (even if the consideration 
were explicitly agreed upon) without being 
considered to be an improper discount for purposes 
of Section 24. The record includes several policy 
arguments for treating research as sui generis inthis 
fashion. First, a number of commentators have 
argued that providing research is a valuable service 
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that constitutes a fundamental part of the 
distribution process and should, therefore, be 
protected. Second, several commentators have 
maintained that soft dollar payments for research 
have been prevalent for years with no adverse effect 
on the fixed price underwriting system and that this 
practice does not give rise to the abuses that 
proposed Section 24 is designed to prevent. The 
NASD itself suggested at the hearings that none of 
the restrictions on bona fide research in the 
proposed Section 24 as filed or in the first alternative 
are essential to the operation of a fixed price offering. 


This second, more liberal alternative appears to 
eliminate most effectively any potentially unfair 
discrimination between firms that produce 
extensive in-house research for distribution to their 
customers and other firms (including a number of 
smaller and regional firms having limited in-house 
research capabilities, or none at all) that provide 
their customers with research produced by third 
parties. In addition, the Commission believes the 
second alternative most clearly and _ honestly 
expresses the economic realities of current research 
compensation practices, which appear to have 
existed for some time now without any demonstrated 
harm to the underwriting system. The Commission 
believes, therefore, that the second alternative is 
better designed than the first alternative or the 
proposal as filed to carry out the purposes under the 
Act that the proposed rule change is intended to 
promote. 


Ill. PROPOSED SECTION 8—SWAPS 


Proposed Section 8 of Article III is another area of the 
proposed rule change the Commission believes the 
NASD should re-examine. Section 8 is intended to 
prohibit overtrading in swap transactions that are 
effected in connection with fixed price offerings and 
would require members to purchase securities 
taken in trade at their “fair market price.” As filed, 
proposed Section 8 defines “fair market price” to 
mean a price not higher than the lowest independent 
offer for the securities at the time of purchase. In 
effect, proposed Section 8 would establish the 
lowest independent offer as a point below which a 
swap transaction could not, under any 
circumstances, be deemed to violate the rule. 


The Commission is concerned that, as the NASD 
stated at the hearings, proposed Section 8 would 
sometimes permit the acceptance of swapped 
securities at a price in excess of their actual fair 
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market value. For example, since proposed Section 
8 does not require that the lowest independent offer 
be determined with reference to the size of a 
transaction, it would permit a block of securities, 
including debt securities, to be purchased at a price 
equal to that offered for a much smaller quantity 
even though the block might otherwise trade at a 
discount. In addition, since most dealers usually buy 
at their bids and not at their offers, the Commission 
is concerned that, regardless of the size of the 
transaction, a dealer's purchase of securities at the 
lowest offer could, in many instances, constitute an 
overtrade when compared to the dealer’s normal 
pattern of trading. 


Even if permissible under proposed Section 8, the 
acceptance of swapped securities at a price in 
excess of that a dealer would pay in the absence of 
the customer’s purchase of underwritten securities 
in a fixed price offering has the effect of reducing or 
even eliminating the dealer's selling concession 
and, accordingly, could be considered to confer a 
discount prohibited under proposed Section 24. The 
Commission is concerned that this result could be 
confusing to NASD members and, in fact, may be 
contrary to the purposes of the proposed rule 
change. The Commission, therefore, requests the 
NASD to re-examine proposed Section 8 with a view 
toward reconciling the apparent inconsistencies 
between that section and proposed Section 24. 


The Commission is aware that, in certain instances, 
it may be difficult to determine precisely the fair 
market price of securities taken in trade and that, 
therefore, there may be advantages in having 
objective criteria to aid in this determiniation. The 
Commission believes, however, that any objective 
standard selected should be designed to account for 
the size of a transaction and to prohibit a broker- 
dealer from accepting swapped securities at‘a price 
in excess of what it would pay for the same amount of 
securities in a transaction having similar 
characteristics but not involving a fixed price 
offering. The Commission is concerned that the 
formulation of proposed Section 8, as filed, may not 
achieve this goal and encourages the NASD to re- 
evaluate that section to determine how best to arrive 
at the desired result. 


One possible approach would be to eliminaie the 
safe harbor provisions for transactions at or below 
the lowest independent offer and, instead, tousethe 
lowest offer as a guideline rather than a fixed 
standard for determining whether a trade has taken 
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place at the fair market price. Under such an 
approach, a transaction occurring at or below the 
lowest independent offer would be presumed to 
have taken place at the fair market price (although 
the NASD would be able to rebut that presumption), 
while a transaction above the lowest independent 
offer would place the burden upon the member to 
justify the higher price. This approach would allow 
the NASD to take into account the size of the 
particular transaction, the members pattern of 
trading and other relevant circumstances in 
determining whether an overtrade had occurred. 


Another approach might be to select a standard 
other than the lowest independent offer that more 
closely approximates the price at which dealers 
generally purchase securities, i.e., at the bid. Such 
an approach would provide a safe harbor only for 
those transactions occurring below the highest 
independent bid for the securities. In evaluating this 
approach, the NASD should consider how it could 
account for the size of particular transactions. 


The Commission encourages the NASD to consider 
the two approaches suggested above, as well as 
others, in an effort to develop an alternative 
formulation of Section 8 that addresses the 
Commission’s concerns. The NASD’s formulation 
should, of course, take into account all relevant 
aspects of normal swapping practices. For example, 
the NASD should clarify how the fair market price 
test would be applied in circumstances where the 
terms of a swap transaction were agreed upon ata 
time other than the time of purchase of the 
underwritten securities. The Commission also 
believes that the NASD’s examination procedures to 
detect prohibited overtrades should be designed 
with this and the Commission’s other concerns in 
mind. 


IV. CONCLUSION 


The NASD, at the hearings, has already indicated its 
willingness to re-examine the aspects of the 
proposed rule change discussed above and to 
consider revising the proposal accordingly. The 
Commission hopes that, after considering the 
Commission’s concerns, the NASD will file an 
amended rule change proposal that responds to the 
concerns addressed above. Of course, the 
Commission would not be able to reach a final 
determination to approve the propsed rule change 
as sO amended until notice of amendments had 
been published and the Commission had given full 
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consideration to any comments received in 
response to that notice. 


The Commission wishes to thank the NASD for its 
continued cooperation throughout these 
proceedings and looks forward to a prompt 
resolution of this matter. 


By the Commission, (Chairman Williams, 
Commissioners Loomis and Friedman), 
Commissioner Evans dissenting. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16957/July 3, 1980 


In the Matter of 


National Association of Securities Dealers, Inc. 
1735 K Street, N.W. 
Washington, D.C. 20006 


(SR-NASD-80-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 5, 1980, the National Association of 
Securities Dealers, Inc. (the “Association”) filed with 
the Commission, pursuant to Section 19(b)(1) ofthe 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change which revises 
Schedule D of the Association’s By-Laws to require 
that NASDAQ Level 1 service provide subscribers 
with inside quotations for each authorized security 
for which a minimum of two registered market 
makers are entering quotations during the day, 
except in the case of a locked or crossed market 
where only the highest bid would be displayed. The 
rule change also would require that, when 





10n June 14, 1980, the NASD requested that the 
Commission exempt it from the application of 
subparagraph (c)(2)(i)(A) of Rule 11Acl-2 to 
crossed and locked markets in securities quoted on 
the NASDAQ System. The Commission today 
granted the exemption by letter pursuant to the 
requirements of subparagraph (g) of Rule 11Ac1-2. 
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quotations are released to the news media, Level 1 
quotations be used in the NASDAQ Securities and 
bid and ask quotations representative of the inter- 
dealer market be used in the case of issues not 
included in NASDAQ. The rule change also would 
amend the footnote to Section A of Part XI of 
Schedule D to reflect a technical change in the 
average weekly volume ranking formula. The rule 
change is intended to conform Schedule D to the 
requirements for the dissemination of inside 
quotations contained in Rule 11Ac1-2 underthe Act. 
The provisions of that rule prohibiting the display of 
representative quotations become effective on July 
5, 1980. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16812, 
May 16, 1980) and by publication in the Federal 
Register (45 FR 34490, May 22, 1980). No 
comments were received. All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities association and in 
particular, the requirements of Sections 11A and 
15A, and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16958/July 7, 1980 


A notice has been issued giving interested persons 
until July 24, 1980 to comment on the application of 
FILMWAYS, INC. to withdraw its 6% Convertible 
Subordinated Debentures (due 1-15-88) from listing 
and registration of the American Stock Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16959/July 7, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORPORATED 


File No. SR-MSE-80-12 


The Midwest Stock Exchange, Incorporated (“MSE”) 
submitted on June 19, 1980, a proposed rule change 
under Rule 19b-4 to reassign to the MSE Committee 
on Specialist Assignment and Evaluation certain 
duties of the MSE Committee of Floor Procedure, 
including the examination, assignment, and 
evaluation, and suspension of specialists. 


Publication of the submission is expected to be 
made in the Federal Register during the week of July 
7, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, DC 20549. Reference 
should be made to File No. SR-MSE-80-12. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W. , Washington, 
D.C. Copies of the filing and of any subsequent 
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amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1934 
Release No. 16960/July 7, 1980 


In the Matter of 


National Association of Securities Dealers, Inc. 
1735 K Street, N.W. 
Washington, D.C. 20006 


(SR-NASD-80-3) 
ORDER APPROVING PROPOSED RULE CHANGE 
|. Introduction 


On March 17, 1980, the National Association of 
Securities Dealers, Inc. (“NASD”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”),! and Rule 
19b-4 thereunder,” copies of a proposed rule change 
which would provide for gross reporting of third 
market transactions. 


Notice of the proposed rule change together with its 
terms of substance was given by publication of a 
Commission release* and by publication in the 





15 USC §78s(b)(1). 
217 CFR §240.19b-4. 


3The proposed rule change would amend Sections 
1(a)(2) and 1(b)(2) of Schedule G of the NASD’s By- 
Laws. Schedule G sets forth the procedures for 
reporting over-the-counter (“OTC”) transactions in 
listed securities to the consolidated transaction 
reporting system (“consolidated system’). 


‘Securities Exchange Act Release No. 16686 (March 
21, 1980). 
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Federal Register.5 Further, the NASD notified its own 
members of the proposed rule change, although it 
did not receive any comments from its members 
thereon. The Commission has received three 
comments on the proposed rule change.’ All written 
statements regarding the proposed rule change 
were were filed with the Commission and all written 
communcations relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communcations which may be 
withheld from the public®*) were made available to 
the public at the Commission’s Public Reference 
Room.? As discussed more fully below, the 
Commission has determined to approved the 
proposed rule change. 


Il. Discussion 
A. Terms and Purpose of the Proposed Rule Change 


Presently, OTC market makers in exchange listed 
securities (“third market makers”) are permitted to 
report OTC transactions in listed transactions in 
those same _ securities. While all transactions 
effected on an exchange are reported on a “gross” 
basis (i.e., exclusive of any commission which may 





545 FR 20604 (March 28, 1980) (“Notice Release”). 
The NASD consented to an extension of the time 
period applicable to Commission consideration of 
the proposed rule change. Form 19b-4A, SR-NASD- 
80-3, at 6. See Section 19(b)(2). 


6NASD Notice to Members, No. 80-12, To all NASD 
Members and Interested Parties, from NASD, re 
Amendments to Procedures for Reporting Third 
Market Transactions to the Consolidated Tape, 
dated April 7, 1980. 


7Letter from Richard D. Scribner, Executive Vice 
President, American Stock Exchange, Inc. (“Amex”), 
to George A. Fitzsimmons, Secretary, SEC, dated 
May 23, 1980 (“Amex Letter”); Letter from Gordon S. 
Macklin, President, NASD, to George T. Simon, 
Associate Director, Division of Market Regulation, 
SEC, dated June 12, 1980 (“NASD Letter”); and 
Letter from James E. Buck, Secretary, New York 
Stock Exchange, Inc. (“NYSE”), to George A. 
Fitzsimmons, Secretary, SEC, dated May 13, 1980 
(“NYSE Letter”). 


®See Section 24(b) of the Act. 
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be charged to the actual customer in connection 
with the transaction), principal transactions effected 
OTC are reported on a “net” basis (i.e., exclusive of 
any commission, commission equivalent or 
differential, but inclusive of any retail mark-up or 
mark-down [collectively, “Mark-Up”]). 


To achieve “comparability of transaction prices 
reported” in the consolidated system and to improve 
“the manner in which transaction prices are 
disclosed to public investors,”?° the NASD filed SR- 
NASD-80-3, which would require reporting OTC 
transactions on a gross basis, the same as provided 
by exchanges. Specifically, SR-NASD-80-3 would 
provide that the reported price: 


shall be reasonably related to the prevailing market, 
taking into consideration all relevant circumstances 
including, but not limited to, [1] market conditions 
with respect tothe security, [2] the number of shares 
involved in the transaction, [3] the published bids 
and offers with size at the time of the execution 
(including the reporting firm’s own quotation), [4] 
accessibility to market centers publishing bids and 
offers with size, [5] the cost of execution and [6] the 
expenses involved in clearing the transaction.'! 





9See File No. SR-NASD-80-3. The NYSE Letter also 
referenced its earlier comments on another NASD 
proposed rule change, SR-NASD- 79-12, which is still 
pending before the Commission. SR-NASD-79-12 
would, among other matters, provide for gross 
reporting of riskless principal trades by non-market 
makers and reporting of block crosses at an average 
price. Interested parties are directed to the 
Commission’s File No. SR—NASD-79-12. See 
Securities Exchange Act Release No. 16426 
(December 4, 1979), 44 FR 75542 (December 20, 
1979); Letter from Robert J. Birnbaum, President, 
Amex, to George A. Fitzsimmons, Secretary, SEC, 
dated February 21, 1980; Letter fromR.T. O’Connell, 
Treasurer, General Motors Corp. (“GM”), to George 
A. Fitzsimmons, Secretary, SEC, dated January 30, 
1980 (“GM Letter’); and Letter from James E. Buck, 
Secretary, NYSE, to George Fitzsimmons, Secretary, 
SEC, dated February 22, 1980. 


10Notice Release, supra note 5, 45 FR at 20604. 
Proposed § 1(a)(2), Sch. G. Art. XVIII of the NASD’s 


By-Laws. See Notice Release supra note 5, 45 FR at 
20604. 
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The NASD envisions that reporting OTC transactions 
on a gross, rather than net, basis will increase the 
comparability of transactions reported in the 
consolidated system and thereby increase investor 
confidence in the integrity of the consolidated 
system. For example, the NASD notes that, if, as at 
present, the consolidated system includes both 
wholesale prices (i.e., gross) and retail prices (i.e., 
net) then “many persons and corporations” who use 
reported transaction prices “for a variety of 
important inventory and portfolio valuations” may 
have their securities valued differently than they 
anticipate.'? In addition, the NASD notes that 
“certain. .. practices relating to the execution of limit 
orders. . . will be substantially improved by”! gross 
reporting.!4 


B. Comments 


As noted above,!® the Commission received three 
comments on the proposed rule change. Two of the 
commentators, the Amex and NYSE, were generally 
critical of the proposed rule change. Both the Amex 
and NYSE concluded that the existing net reporting 
procedures, notwithstanding their lack of 
comparability to exchange reporting procedures, 
should be retained. The third comment was 
submitted by the NASD to respond to the concerns 
raised by the Amex and NYSE. 


The NYSE agrees that “[t]o the extent that a mark-up 
or mark-down does, in fact, constitute the equivalent 
of a commission. .. such a mark-up or mark-down 
might be excluded from the tape print’”?® and that, in 
the case of a “riskless principal” transaction, “the 
spread or mark-up might be viewed as acommission 
equalivalent.”'? However, both the Amex and the 
NYSE criticize the absence of objective standards in 
the proposed rule change to ensure consistent third 
market price reporting especially regarding block 
transactions. Moreover, the NYSE suggests that the 
six specific factors enumerated by the NASD to 
provide guidance in determining the gross price still 
allow third market makers too much latitude in 
determining the reported price of a transaction. 


For example, the Amex and NYSE suggest that, 
without further definition, the term Mark-Up could 
be construed to include a “dealer’s turn,” j.e., the 
profit a dealer normally anticipates receiving from 
buying at his bid and selling at his offer.!® The NYSE 
also contends that the term Mark-Up could be 
interpreted to include the normal discount from or 
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premium over the prevailing market price in the 
event of a block transaction.'9 


In particular, the NYSE argues that the rule proposal 
creates incentives for NASD members to price block 
transactions at artifically high prices to accomplish 
certain objectives. First, the NYSE suggests that a 
third market maker acting as a block positioner may 
desire to price a transaction artifically high (by 
including a larger amount in the mark-down and a 
correspondingly smaller discount from the market 
price) to create a tape print which will allow him to 
more effectively liquidate his positon. By so doing, 
the NYSE claims that NASD members would give the 
appearance that the block was easily absorbed at a 





2Notice Release, supra note 5, 45 FR at 20604. For 
example, in response to the earlier NASD filing, SR- 
NASD-79-12, GM argued for the complete 
elimination of net reporting because it funds various 
of its employee benefit plans with stock valued on 
the basis of the high and low prices reported for 
various days in the consolidated system. GM Letter, 
supra note 9. See In re Off-Board Trading 
Restrictions, file No. 4-220, at 183-84, dated June 
20, 1979 (Testimony of George M. Ferris, Jr. on 
behalf of Ferris & Company). Cf. NYSE Response to 
Securities Exchange Act Release No. 13662, 42 FR 
33510 (Proposal of Rule 19c-2 under the Act), at 
119, dated August 31, 1977 (“NYSE 19c-2 
Response”), in File No. 4-180. 


13Notice Release, supra note 5, 45 FR at 20604. 


4In addition, it should be noted that the NASD has 
agreed to “closely” study the effects of gross 
reporting in the third market and “ to monitor its 
impact and determine whether any modifications to 
the reporting procedures are necessary.” Notice 
Release, id., 45 FR at 20604. 

18See note 7, supra. 

16NYSE Letter, supra, note 16, at 2. 

Id. at 3. 


18See Amex Letter, supra note 7, at 3 and NYSE 
Letter, supra note 7, at 2. 


19NYSE Letter, id. 
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price at or near the market and thus perhaps enable 
the third market maker to sell those same securities 
at a more favorable prices later.2° Second, the NYSE 
argues that the rule proposal might have 
implications for the Commission’s announced goal 
of ensuring nationwide price protection for 
displayed public limit orders.*! Specifically, the 
NYSE suggests that, assuming the existence of 
intermarket limit order protection, the proposed 
reporting procedures would allow an NASD member 
buying a block as a block positioner to price a 
transaction at an inflated value to avoid triggering 
various buy limit orders.*? Third, the NYSE suggests 
that the rule proposal allows a third market maker 
acting as a block positioner, when selling securities, 
to price the transaction artifically high to effect 
formal, but not substantive, compliance with the 
Commission’s rule governing short sales, Rule 10a-1 
under the Act.?3 


The NASD, however, disputes the Amex and NYSE 
arguments that its proposed reporting standards do 
not provide sufficient objectivity to ensure 
consistent reporting by third market makers. 
Specifically, the NASD states 


[a] mark-up is simply the difference between the 
price a customer paid for stock and the prevailing 


wholesale market in the issue at the time of the 
trade. Conversely, a mark-down is the difference 
between the price a customer receives for his stock 
and the prevailing wholesale market. Mark-ups and 
mark-downs do not exist in trades between NASD 
members since they are affected at the prevailing 
wholesale market. . . .74 


In addition, the NASD indicates that there is a clear 
understanding in the securities industry that the 
term Mark-up normally does not include a dealer’s 
turn. Moreover, the NASD further notes that those 
institutional investors who are fiduciaries, the 
primary users of the third market for block 
transactions, can be expected to ensure the proper 
recording of block transactions.” 


In response to the concerns raised by the NYSE 
regarding the effect of the rule on the reporting of 
block transactions, the NASD notes first that “the 
majority of block size transactions that are effected 
on stock exchanges today are negotiated as to the 
print price and the commission to be charged in the 
upstairs offices of exchange member firms in much 
the same manner that they are negotiated by off- 
board market makers today... .”?” Second, the NASD 
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notes that the price of a block transaction, is 
normally either subject to arms-length negotiation 
between institutional investors, in the event of an 
agency cross transaction, or regulated by the 
fiduciary obligations of most institutional investors.”8 
Finally, in contrast to the NYSE’s concerns regarding 
compjiance with Rule 10a-1, the NASD believes that 
the proposed rule change is “a great improvement 
over the current reporting procedures which can 





20Of course, the Commission would be particularly 
concerned if third market makers were to pursue 
such a course of action. See Section 9(a)(2) of the 
Act. 


21See Securities Exchange Act Release No. 15770 
(April 26, 1979), 44 FR 26692. 


22See also Amex Letter, supra note 7, at 2. 
3See also id. 
“4NASD Letter, supra note 7, at 1. 


25The NASD states 


[n]o one of the industry representatives who worked 
on our proposed trade reporting procedures has ever 
heard the term “dealer's turn” used to refer to a 
mark-up. A “dealer’s turn” is the spread between the 
bid and ask quoted by a wholesale market maker. 


Id: ati. 
26The NASD states 


[t]raders who represent institutions and initiate 
block size transactions are highly sophisticated 
people with strong and clearly defined fiduciary 
responsibilities. The prospect that they will accept a 
print price with a discount or premium from the last 
sale [i]n the security (or from the prevailing 
consolidated quote) which is an eighth of a point 
more than what is necessary is highly unrealistic. 
this is true irrespective of the commission or 
commission equivalent that has been agreed upon. 
Institutions simply will not accept tape prints which 
are away from the wholesale market. 


Id. at 3. 


27NASD Letter, supra note 7, at 3. 


28See note 26, supra. 


Volume 20, No. 9, July 22, 1980 





create up ticks and down ticks solely from inclusion 
of a mark-up or mark-down in the reported price.”29 


C. Analysis 


The Commission believes that providing for 
comparable reporting of OTC and exchange 
transactions is a substantial improvement over the 
present reporting procedures. While the 
Commission shares the concerns expressed by 
commentators, that reporting standards should be 
clear and readily enforceable, the Commission also 
is concerned that investors not be misled by 
inconsistent reporting procedures and that any such 
inconsistencies not frustrate private contractual 
agreements regarding the valuation of securities.*° 
Therefore, the Commission believes that the 
proposed rule change is a satisfactory initial 
approach to the method of reporting OTC 
transactions with retail customers and that there 
exist sufficient incentives (e.g., competitive forces 
and surveillance) to ensure generally consistent 
reporting. 


Specifically, the present differences in reporting 
exchange and third market transactions may result 
in public investors misperceiving that their limit 
orders have not been executed even though the 
market apparently moved past their limit prices. For 
example, assume that the market in Y security onthe 
NYSE is 20 bid and 20-1/4 offered and that there are 
limit orders to buy on the specialist’s book at 19 7/8. 
Further, assume that a third market maker agrees to 
buy 5,000 shares of Y at 20 minus 1/4 mark-down. 
Because the third market maker presently is 
required to report the transaction inclusive of mark- 
down, he would report the trade at 19 3/4. As a 
result, the investors who placed limit orders at 19 
7/8 might receive indications, through the 
newspapers or otherwise, that the market had 
moved past their limit price without any resulting 
execution of their orders. In contrast, under the 
proposed reporting procedures, the third market 
maker would report the transaction at 20 thus 
eliminating this problem. 


In addition, as noted by the NASD, net reporting can 
create situations where an issuer’s securities are 
valued on the basis of the retail price rather than, as 
intended by the issuer, the wholesale price. Gross 
reporting, as proposed by the NASD, should remove 
this problem.*'. 


Finally, the Commission does not believe that the 
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specific issues raised by the Amex and NYSE 
outweigh the benefits noted above. The Commission 
agrees with the NASD that there is general industry 
understanding of what a Mark-Up_includes.*? 
Furthermore, the Commission believes that the six 
factors enumerated by the proposed rule change will 
provide sufficient guidance to third market makers 
to ensure consistent reporting with the exchanges. 
This would appear especially likely in light of the 
competitive and economic incentives third market 
members would have to report agency trades at 
prices which accurately reflect the prevailing 
wholesale market. Moreover, the Commission 
believes that the NASD’s commitment to monitor 
carefully third market maker compliance with the 
new reporting procedures also should ensure 
consistent reporting.*? 





29NASD Letter, supra note 7, at 4. An “up tick” is a 
purchase at a price above the last reported 
transaction price and a “down tick” is a purchase ata 
price below the last reported transaction price. 


3°See GM Letter, supra note 9, 
accompanying note 12, supra. 


and text 


31The Commission also notes that, since the filing of 
SR-NASD-80-3, Rule 19c-3 under the Act has been 
adopted. Securities Exchange Act Release No. 
16888 (June 11, 1980), 45 FR 41125 (June 18, 
1980)(“Rule 19-3 Adopting Rule Release”). If the 
adoption of Rule 19c-3, which removes off-board 
trading restrictions regarding certain newly listed 
securities, results in increased third market trading, 
the concerns raised by the lack of comparability in 
reporting may be of greater significance. 


32Cf. Letter from Jeffrey L. Steele, Assistant Chief 
Counsel, Division of Market Regulation, to Jack A. 
Alexander, President, First Affiliated Securities, 
dated December 10, 1979, publicly available 
January 10, 1980 (regarding definitions of the terms 
mark-up and mark-down for purposes of rule 10b-10 
under the Act). 


31n this regard, the Commission notes that it called 
for the NASD to undertake “a rigorous monitoring 
and enforcement effort,” (Rule 19c03 Adopting 
release, supra note 31, at 35, 45 FR at 41131) to 
prevent overreaching (see id. at 19 n. 33, 45 FR at 
41128 n.33) in Rule 19c-3 securities. Specifically, 
the Commission called for, among other matters, 
“evaluation of individual [OTC] transactions .. . 
taking into account (1) the net transaction price to 
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The Commission is mindful of the concerns raised 
regarding the possibility that third market makers 
might abuse the proposed rule change in reporting 
block transactions but does not believe those 
concerns should cause it to disapprove the proposed 
rule change. the method by which third market 
makers would report block transactions is in many 
respects similar to the current method by which 
exchange members assemble and price block 
transactions.* Moreover, it would seem unlikely that 
institutions, particularly those who are fiduciaries, 
and, as such, are responsible both for the quality of 
their executions received and for the amount of 
commissions or commission equivalents paid, 
would permit discounts or premiums from the 
market price to be included in the Mark-Up. Thus, 
such investors should be capable of ensuring the 
proper recording of transaction prices and Mark- 
ps.> 

Ill. Conclusion 


For the reasons discussed above, the NASD proposal 
appears to offer a useful experimental step toward a 


greater comparability of transaction information. 
Therefore, in light of the NASD’s commitment to 
monitor the effects of the proposed rule change and 
to modify its reporting procedures if necessary,** the 
Commission finds that the proposed rule change is, 
on balance, consistent with the requirements of the 
Act (particularly Sections 11A and 15A thereof) and 
the rules and regulations thereunder applicable to a 
national securities association. Specifically, the 
Commission believes that the proposed rule change 
should further the goals of Sections 11A(a)(1)(C)(iii) 
and 15A(b)(6) of the Act. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above mentioned 
proposed rule change, SR-NASD-80-3, be, and it 
hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








Footnote 33 continued 

customers; (2) the amount of mark-up or mark- 
down; (3) the net price reported to the consolidated 
system; and (4) the price obtainable if the 
customer's order were executed on an agency basis 
in another market.” /d. at 35, 45 FR at 41131. 


*Indeed, the NYSE Letter itself notes that its 
members determine the price of a block cross 
transaction after “probing the market” to determine 
the number of eligible limit orders at particular cross 
transaction prices. NYSE Letter, supra note 7, at 6. 


%In addition, the Amex and NYSE’s concerns 
regarding the Rule 10a-1 seem misplaced. In every 
situation where a third market block positioner 
seeks to Sell a security, the net price, inclusive ofthe 
premium for selling the block, would be higher than 
the gross price exclusive of the mark-up. For 
example, assume the current quotation for Z 
security was 20 - 20 1/4, the last transaction was on 
a minus tick at 20 3/8 and that customer wished to 
buy a block of stock from a third market maker who 
was willing to sell the stock short. Assuming further a 
1/4 point mark-up, net printing of the transaction, 
i.e., 20 1/2, would avoid the strictures of Rule 10a-1, 
whereas gross printing under the rule proposal, i.e., 
20 1/4, would fall within the Rule’s prohibition. 


In addition, the concern that a third market maker 
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would price a transaction so as to avoid public limit 
orders seems misplaced. Normally, if a third market 
maker is positioning stock, as an accommodation for 
a customer, he seeks to avoid taking down any more 
stock than is necessary. Thus, his incentive is to give 
up more stock to the limit order book, not less. 
Indeed, a third market maker, acting as a block 
positioner, would only have an incentive to avoid 
giving up orders to the book when he has arranged a 
cross transaction and does not wish to have the cross 
broken up by losing orders to the book. In this 
situation, however, the third market maker normally 
would be acting as agent for two _ institutions 
bargaining at arms-length over the transaction price. 
thus, in the primary situation where a third market 
maker might wish to avoid the book, the accuracy of 
the transaction price is ensured by arms-length 
institutional buyers and sellers. 


36The Commission expects the NASD to make a 
major commitment of staff resources to conduct 
surveillance for violations of its reporting rules, to 
monitor the effects of its rule, and to report the 
results of such surveillance and monitoring to the 
Commission by January 12, 1981. In addition, the 
Commission will be alert to possible instances in 
which these reporting procedures may be improved 
and remains prepared to take appropriate action if 
necessary. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16961/July 8, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6221/July 8, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16962/July 8, 1980 


An order has been issued granting the application of 
American Stock Exchange, Inc. to strike the 
common stock (Par Value $.10) of GAYNOR- 
STAFFORD INDUSTRIES, INC. from listing and 
registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16963/July 8, 1980 


An order has been issued granting the application of 
the American Stock Exchange to strike the common 
stock (Par Value $.10) of FAIRFIELD-NOBLE 
CORPORATION from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16964/July 8, 1980 


MODIFICATION OF RULE 10a-1 RELATING TO 
SHORT SELLING BY MARKET MAKERS 


ACTION: Proposed rule amendments. 


SUMMARY: The Commission is proposing for 
comment amendments to its rule governing short 
sales. The amendments would (1) modify the Rule to 
permit a market maker, under certain specified 
circumstances to effect short sales of a security at a 
price equal to that market maker’s most recently 
communicated offer for that security, and (2) modify 
the rule to provide a new definition of the term “third 
market maker.” 


DATE: Comments must be received on or before 
August 31, 1980. 


ADDRESSES: Comments should be submitted in 
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triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Room 892, 
500 North Capitol Street, Washington, D.C. 20549. 
All submissions should refer to File No. S7-842 and 
will be available for public inspection at the 
Commission’s Public Reference Room, Room 6101, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Bruce 
Beatt (202-272-2888), Room 390, Division of 
Market Regulation, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: Rule 10a-1? 
(“Rule”) under the Securities Exchange Act of 1934 
(“Act”), the Commission’s anti-manipulative rule 
regulating short sales,” generally provides that short 
sales in reported securities (i.e., securities as to 
which transaction information is reported in the 
consolidated transaction reporting system 
(“consolidated system”))> may be effected only on a 
plus-tick or a zero-plus tick, established by 
reference to the last sale from any market reported 
in the consolidated system.’ Paragraph (e)(5) of the 


117 CFR 240.10a-1. 





Rule 10a-1 was designed to accomplish three 
objectives: (1) to allow relatively unrestricted short 
selling in an advancing market; (2) to prevent short 
selling at successively lower prices, thus eliminating 
short selling as a tool for driving the market down; 
and (3) to prevent short sellers from accelerating a 
declining market by exhausting all remaining bids at 
one price level, causing successively lower prices to 
be established by long sellers. See Securities 
Exchange Act Release No. 11468 (June 12, 1975), 
40 FR 25443. 


3See Rule 11Aa3-1 under the Act, 
240.11Aa3-1. 


17 CFR 


‘Rule 10a-1(a)(1). The Rule permits an exchange to 
elect to have the permissibility of short sales in 
reported securities determined solely by reference 
to the last sale on that exchange rather than by 


reference to the last sale reported in the 
consolidated system. Rule 10a-1(a)(2). To date, only 
the New York Stock Exchange (“NYSE”) and the 
American Stock Exchange (“Amex”) have elected to 
use the last sale of their respective markets. See 
Securities Exchange Act Release Nos. 12201 (March 
12, 1976), 41 FR 11907, and 12357 (April 21, 1976), 
41 FR 17633. 


SEC DOCKET/621 





Rule, however, commonly referred to as the 
“equalizing exemption,” provides an exception to 
this general provision which allows a market maker 
(exchange specialist, registered exchange market 
maker or third market maker) to effect short sales for 
his own account at a price equal tothe last sale price 
reported in the consolidated system (i.e., on a zero- 
plus tick or a zero-minus tick).° 


Notwithstanding the special treatment afforded 
market makers under paragraph (e)(5) of the Rule, 
there appears to be a conflict between that provision 
and the “firmness requirement” contained in 
paragraph (c)(2) of rule 11Acl1-1 under the Act 
(“Quote Rule”).® The following hypothetical example 
illustrates this conflict. Assume that market maker 
who is short XYZ stock makes an offer which, if 
executed against at the time it was initially made, 
would be in compliance with Rule 10a-1, e.g., at a 
price of 20-1/8 when the last sale reported in the 
consolidated system is also 20-1/8. Further, 
assume that there is a “trade-through”’ of the market 
maker's offer on another market center which 
causes an up-tick to be reported in the consolidated 


system at 20-1/4. Finally, assume that a buy order is 
sent to a market maker after the trade-through at 20- 
1/4 has been reported. Under these circumstances, 
in order to assure compliance with Rule 10a-1, the 
market maker must refuse to execute the order ona 
down-tick of 20-1/8. In doing so, however, he would 
violate the “firmness requirement” of the Quote 
Rule. In addition, when a market maker “backs 
away” from an order, he may be revealing his short 
position in the security, thus making it more difficult 
to liquidate that position at a favorable price. 


In order to resolve the conflict between the 
requirements of rules 10a-1 and 11Acl1-1,° the 
Commission is publishing for comment an 
amendment to paragraph (e) of Rule 10a-1 which 
would permit a market maker to effect short sales of 
a security at a price equal to that market maker's 
most recent offer for that security communicated 
pursuant to the Quote Rule if such offer, when 
communicated, was equal to or greater than the last 
sale for such security reported in the consolidated 
system.’ As a general matter, such short sales would 
not appear to present the potential for manipulative 
abuse which Rule 10a-1 was designed to prohibit.!° 





*Rule 10a-1(e)(5). 


617 CFR 240.11Ac1-1. The “firmness requirement” 
provides, in effect, that a market maker must honor 
his displayed quotations. 


7The term “trade-through” generally refers to the 
execution of an order on one market center at a price 
inferior to that being displayed by another market 
center. It should be noted that, with respect to trade- 
throughs effected on market centers linked through 
the Intermarket Trading system (“ITS”), the 
Commission has taken the position that such trade- 
throughs constitute “unacceptable behavior.” 
Moreover, the Commission has directed ITS market 
centers to take prompt action to resolve the trade- 
through problem. See Securities Exchange Act 
Release No. 15671. (March 22, 1979), 44 FR 20360. 


®This conflict does not currently exist with respect to 
short sales effected on the NYSE and Amex because, 
as noted above, both primary exchanges use last 
sale reports from their own markets to gauge 
compliance with Rule 10a-1 and therefore would not 
be affected by trade-throughs effected in other 
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markets. 


It is the Commission’s understanding that such an 
amendment would also ensure that the National 
Association of Securities Dealers’ (“NASD”) 
NASDAQ system, upgraded and enhanced as an 
automated execution facility, could be operated in 
compliance with Rule 10a-1. The enhanced 
NASDAQ system is expected to begin operation ona 
pilot basis by October 1980. 


101t should be noted, however, that the proposed 
amendment to paragraph (e)(5) of the Rule would 
permit substantial short selling on what is 
technically a prohibited down-tick. For example, if a 
market maker offers 100 shares of XYZ stock on a 
down-tick of 20-1/8. In addition, since the new last 
sale price would be 20-1/8, the market maker (as 
well as other market makers) would be able to effect 
additonal short sales at a price of 20-1/8 pursuant to 
the equalizing exemption. Although such sales 
would be effected on what is technically a down-tick, 
they do not appear to be inconsistent with the spirit 
of Rule 10a-1 inasmuch as they are caused solely 
through the occurrence of a trade-through. 
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At the same time, however, in view of the historical 
concerns which have been raised in connection with 
short selling, the Commission is concerned that any 
modification of the “tick test” provisions of Rule 10a- 
1 may have unanticipated negative consequences.!! 
Accordingly, the Commission request 
commentators to provide their views as to whether 
the proposed amendment of paragraph (e)(5) of the 
Rule would increase the possibility of market 
manipulation through short sales. 


The Commission also is publishing for comment 
technical amendments to paragraphs (e)(3), (e)(4) 
and (e)(5) of the Rule which would modify the 
definition of “third market maker.” At present, the 
term “third market maker” is limited to those over- 
the-counter dealers who have filed notice of their 
exempt credit status on Form X-17A-16(1) underthe 
Act.!2, Because this definition restricts the 
availability of exceptions to Rule 10a-1 in 
circumstances which do not appear to raise any 
manipulative concerns, the Commission is 
publishing for comment a new definition of the term 
“third market maker” based, in large part, on the 
definition provided in the Quote Rule.!? 


TEXT OF PROPOSALS 


Part 240 of Title 17 of the Code of Federal 
Regulations is proposed to be amended by revising 
paragraphs (e)(3), (e)(4) and (e)(5) of §240.10a-1 to 
read as follows: 


§ 240.10a-1 Short sales. 


* * 


(e) The provisions of paragraphs (a) and (b) of this 
section (and of any exchange rule adopted in 
accordance with paragraph (a) of this section) shall 
not apply to— 


x 


(3) Any sale by an odd-lot dealer on an exchange with 
which it is registered for such security, or any over- 
the-counter sale by a third market maker, to offset 
odd-lot orders of customers; 


(4) any sale by an odd-lot dealer on an exchange with 
which it is registered for such security, or any over- 
the-counter sale by athird market maker to liquidate 
a long position which is less than a round lot, 
provided such sale does not change the position of 
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such odd-lot dealer or such market maker by more 
than the unit of trading; 


(5) Any sale of a security covered by paragraph (a) of 
this section (expect a sale to a stabilizing bid 
complying with § 240.10b-7) by a registered 
specialist or registered exchange market maker for 
its own account on any exchange with which it is 
registered for such security, or by a third market 
maker for its own account over-the-counter. 


(i) effected at a price equal to or above the last sale 
reported for such security pursuant to an effective 
transaction reporting plan; or 


(ii) effected at a price equal to the most recent offer 
communicated for that security by such registered 
specialist, registered exchange market maker or 
third market maker to an exchange or a national 
securities association pursuant to § 240.11Ac1-1, if 
such offer, when communicated, was equal to or 
above the last sale reported for such security 
pursuant to an effective transaction reporting plan; 


Provided, however, That any exchange, by rule, may 
prohibit its registered specialists and registered 





The Commission is also concerned that the 
proposed amendment to paragraph (e)(5) would 
provide relief from Rule 10a-1 to third market 
makers who fail to update their quotations on a 
timely basis. It should be noted, however, that such 
behavior raises serious questions under the Quote 
Rule, which requires responsible brokers and 
dealers to “promptly communicate” their bids, 
offers and quotation sizes. As a result, the 
Commission's staff has requested the NASD to take 
action to assure that its members are promptly 
updating their quotations. 


1217 CFR § 249.631. 


131m this regard, it should be noted that, under the 
Commission’s proposed definition of the term “third 
market maker,” the exceptions contained in 
paragraphs (e)(3), (e)(4) and (e)(5) of the Rule 
would be available, with respect to short sales of a 
reported security, only if an over-the-counter dealer 
communicates quotations for such reported 
security to a national securities association pursuant 
to the Quote Rule. 
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exchange market makers from availing themselves 
of the exemptions afforded by this paragraph (e)(5) 
if that exchange determines that such action is 
necessary or appropriate in its market in the public 
interest or for the protection of investors; 


~ * * * 


For the purposes of paragraph (8) of this section a 
depository receipt of a security shall be deemed to 
be the same security as the security represented by 
such receipt. For the purposes of paragraphs (3), (4) 
and (5) of this section, the term “third market 
maker’ shall mean any dealer who, with respect to a 
particular security, holds itself out as being willing to 
buy and sell such security for its own account on a 
regular and continuous basis otherwise than on an 
exchange in amounts of less than block size and who 
has filed a report for such security on Form X-17A- 
9(1) [§249.917(1) of this chapter]. 


x * * * 


[Secs. 10 and 23, Pub. L. 78-291, 48 Stat. 891 and 
901, as amended by sec. 18, Pub. L 94-29, 89 Stat. 
155 (15 U.S.C. 78j and 78w); sec. 11A, as added by 
sec. 7, Pub. L. 94-29, 89 Stat. 111 (15 U.S.C. 78k-1)] 


By the Commission. 


George A. Fitzsimmons, 
Secretary. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16965/July 8, 1980 


In the Matter of 

PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 

San Francisco, California 94104 


(SR-PSE-80-7) 


ORDER APPROVING PROPOSED RULE CHANGE 


On May 27, 1980, the Pacific Stock Exchange 
Incorporated filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act, 15 


U.S.C. 78s(b)(1) (the “Act”) and Rule 19b-4 
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thereunder, copies of a proposed rule change to 
amend its Options Floor Procedure Advice B-5 to 
establish attendance requirements for Market 
Makers and specify disciplinary procedures and the 
specific sanctions that may be imposed for failure to 
satisfy those attendance requirements. The 
proposed amendment also would establish rules 
governing the granting of leaves of absence to 
Market Makers. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16855, May 
29, 1980) and by publication in the Federal Register 
(45 FR 37794, June 4, 1980). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges and in 
particular, the requirements of Section 6, and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16966/July 8, 1980 


RECORD PRODUCTION OBLIGATIONS AND 
RECORD DESTRUCTION AND DISPOSITION 
RIGHTS OF REGISTERED CLEARING AGENCIES, 
THE MUNICIPAL SECURITIES RULEMAKING 
BOARD, NATIONAL SECURITIES EXCHANGES AND 
REGISTERED SECURITIES ASSOCIATIONS 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission proposes to amend its 
rules governing record retention, production and 
destruction by self-regulatory organizations in order 
to extend the requirements embodied therein to 
registered clearing agencies and the Municipal 
Securities Rulemaking Board. In accordance with 
Section 17A(d)(3)(A)(i) of the Securities Exchange 
Act of 1934 (“Act”), 15 U.S.C. 78q-1(d)(3)(A)(i), the 
Commission has consulted and requested the views 
of the Board of Governors of the Federal Reserve 
System at least fifteen days prior to this 
announcement. 


DATES: Comments should be submitted on or before 
August 8, 1980. 


ADDRESSES: Persons wishing to submit written 
views should file 6 copies thereof with George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Room 892, 500 North Capitol Street, 
Washington, D.C. 20549. All submissions should 
refer to File No. S7-843 and will be available for 
public inspection at the Commission’s Public 
Reference Room, Room 6101, 1100 L Street, N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Judith 
Axe, Division of Market Regulation, Securities and 
Exchange Commission, Room 351A, 500 North 
Capitol Street, Washington, D.C. 20549, (202) 272- 
2415. 


SUPPLEMENTARY INFORMATION: Rule 17a-1 [17 
CFR 240.17a-1] under Section 17(a) of the 
Securities Exchange Act of 1934 (“Act”), requires 
national securities exchanges and registered 
securities associations to keep, and to permit the 
copying by members ofthe Commission’s staff of, all 
documents made or received by such organizations 
in the course of their business and in the conduct of 
their self-regulatory activities.' Rule 17a-1 also 
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requires that such records be kept for a period of not 
less than five years subject to the destruction and 
disposition provisions of Commission Rule 17a-6 
[17 CFR 240.17a-6]. 


Shortly after the adoption of Rule 17a-1 in 1974, 
Congress amended Section 17 of the Act as part of 
the Securities Acts Amendments of 1975 (“1975 
Amendments”),2 and expanded the coverage of 
paragraph (a) to include registered clearing 
agencies and the Municipal Securities Rulemaking 
Board (“MSRB”), as well as registered municipal 
securities dealers, registered securities information 
processors and registered transfer agents. While the 
coverage of Section 17(a)(1) of the Act has now been 
expanded to require these entities to keep and 
provide the Commission with copies of such records 
as the Commission prescribes by rule, the 
Commission has not to date adopted general 
recordkeeping rules applicable to these entities. The 
Commission believes that it would be appropriate at 
this time to amend Rule 17a-1 to require registered 
clearing agencies and the MSRB to be subject to its 
recordkeeping requirements. 


At the same time, the Commission proposes to 
amend Rule 17a-6, which currently applies only to 
exchanges and associations, to encompass clearing 
agencies and the MSRB.? Rule 17a-6 is designed to 
reduce the burden of the five-year record retention 
requirements of Rule 17a-1 by permitting the early 
destruction or conversion to microfilm or other 
recording media of records maintained under Rule 
17a-1, pursuant to a record destruction plan filed 
with and approved by the Commission. 


The proposed amendments to Rules 17a-1 and 17a- 
6 are intended to extend the application of the rules 
consistent with the authority Congress granted tothe 
Commission through Section 17(a) of the Act and 
are not based on any lack of cooperation from the 





1See Securities Exchange Act Release No. 10809 
(May 17, 1974), 39 FR 18765 (May 30, 1974). 


2Pub. L. No. 94-29 (June 4, 1975). 
3At this time the Commission also is correcting a 
textual error made in drafting the origina! rule which 


inadvertently omitted national securities 
associations from subparagraph (a) of Rule 17a-6. 
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MSRB or the clearing agencies in furnishing 
documents requested by the Commission staff.‘ 


Accordingly, the Commission proposes to amend 
§§240.17a-1 and 240.17a-6 of Part 240 of Chapter II 
of Title 17 of the Code of Federal Regulations as 
follows:° 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


§240.17a-1 Recordkeeping rule for national 
securities exchanges, [and] national securities 
associations, registered clearing agencies and the 
Municipal Securities Rulemaking Board 


(a) Every national securities exchange, [and] 
national securities association, registered clearing 
agency and the Municipal Securities Rulemaking 
Board shall keep and preserve at least one copy of all 
documents, including all correspondence, 
memoranda, papers, books, notices, accounts, and 
other such records as shall be made or received by it 
in the course of its business as such and in the 
conduct of its self-regulatory activity. 


(b) Every national securities exchange, [and] 
national securities association, registered clearing 
agency and the Municipal Securities Rulemaking 
Board shall keep all such documents for a period of 
not less than five years, the first two years in an easily 
accessible place, subject to the destruction and 
disposition provisions of Rule 17a-6. 


(c) Every national securities exchange, [and] 
registered securities association, registered clearing 
agency and the Municipal Securities Rulemaking 
Board shall, upon request of any representative of 
the Commission, promptly furnish to the possession 
of such representative copies of any documents 
required to be kept and preserved by it pursuant to 
paragraphs (a) and (b) of this section. 


§240.17a-6 Right of national securities exchange 
[or], national securities association, registered 
clearing agency or the Municipal Securities 
Rulemaking Board to destroy or dispose of 
documents. 


(a) Any document kept by or on file with a national 
securities exchange, national securities association, 
registered clearing agency or the Municipal 
Securities Rulemaking Board pursuant to the Act or 
any rule or regulation thereunder may be destroyed 
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or otherwise disposed of by such exchange, [or] 
association, clearing agency or the Municipal 
Securities Rulemaking Board at the end of five years 
or at such earlier date as is specified in a plan forthe 
destruction or disposition of any such documents if 
such plan has been filed with the Commission by 
such exchange, [or] association, clearing agency or 
the Municipal Securities Rulemaking Board and has 
been declared effective by the Commission.® 


(b) Such plan may provide that any such document 
may be transferred to microfilm or other recording 
medium after such time as specified in the plan and 
thereafter be maintained and preserved in that form. 
If [Any] a national securities exchange, [or] 
association, clearing agency or the Municipal 
Securities Rulemaking Board [which] uses 
microfilm or other recording medium it shall (1) be 
ready at all times to provide, and immediately 
provide, easily readable projection of the microfilm 
or other recording medium and easily readable hard 
copy thereof, (2) provide indexes permitting the 
immediate location of any such document on the 
microfilm or other recording medium, and (3) inthe 
case of microfilm, store a duplicate copy of the 
microfilm separately from the original microfilm for 
the time required. 


(c) For the purposes of this rule a plan filed with the 
Commission by a national securities exchange, [or] 





‘Of course, under Section 17(b) of the Act, as 
amended by the 1975 Amendments, 
representatives of the Commission have direct 
statutory authority to obtain copies of any records 
maintained by persons described in Section 17(a) in 


the course of periodic, special or other 
examinations. 


‘In the text of the proposed amendment, “[ ]’ 
indicate material to be deleted and italics indicate 
new material. 


It should be noted that with respect to a clearing 


agency for which the Commission is not the 
appropriate regulatory agency, as defined in Section 
3(a)(34)(B) of the Act, Section 17(c)(1) of the Act 
requires such clearing agency to file with the 
appropriate regulatory agency a signed copy of any 
application, document or report filed with the 
Commission. 
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association, clearing agency or the Municipal 
Securities Rulemaking Board shall not become 
effective unless the Commission, having due regard 
for the public interest and for the protection of 
investors, declares the plan to be effective. The 
Commission in its declaration may limit the 
applications, reports, and documents as to which it 
shall apply, and may impose any other terms and 
conditions to the plan and to the period of its 
effectiveness which it deems necessary or 
appropriate in the public interest or for the 
protection of investors. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16967/July 8, 1980 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-77-8) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 4, 1980, the National Association of 
Securities Dealers, Inc. (the “NASD”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934! (the “Act”) and 
Rule 19b-4 thereunder, copies of Amendment No. 1 
with respect to a proposed rule previously filed on 
July 7, 1977. The proposed rule, Article III, Section 
35 of the Rules of Fair Practice, is an “enabling” rule 
that authorizes the NASD Board of Governors (the 
“Board”) to adopt rules regulating the involvement of 
NASD members and their affiliates and associates in 
direct participation programs (programs with flow- 
through tax consequences).? Specifically, Section 
35 authorizes the Board to adopt rules relating to: (1) 
the operation, structure, and management of 
programs of which an NASD member or affiliate of a 
member is a sponsor; (2) the underwriting of, 
advertising and sales literature in, and suitability of 
investments in, programs of which an NASD 
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member or affiliate of a member is an underwriter, a 
participant in the distribution, or a sponsor; and (3) 
the definitions of terms used in connection with 
direct participation programs. 


Rules adopted by the Board pursuant to Section 35 
will be filed for Commission approval pursuant to 
Section 19(b) of the Act. If approved, they will be 
incorporated into an Appendix F tothe NASD’s Rules 
of Fair Practice. 


The purpose of the proposed rule is to establish a 
system of regulation in connection with the 
distribution of direct participation programs by 
NASD members and the sponsorship of such 
programs by NASD members or their “affiliates.” 
More particularly, the purpose of the proposed rule 
is to prohibit abuses by members and persons 
associated with members that the NASD has 
identified in the distribution and sponsorship of 
programs. 


The NASD first proposed to develop a regulatory 
scheme for direct participation programs in 1972. 
Antecedents of Section 35 were published by the 
NASD for comment by members and other 
interested persons in 1972 and 1973. Those earlier 
proposals for regulating direct participation 
programs would have regulated the operation, 
structure, and management of any direct 
participation program underwritten by an NASD 
member, even if the program sponsor was not an 
NASD member or affiliate. 


In 1973, the Commission solicited public comment 
on, among other things, whether it would be 
“appropriate” and “practical” to limit the application 
of rules concerning operation, structure, and 
management to member-affiliated sponsors.* A 





115 U.S.C. 78(s)(b)(1). 


2Although Section 35 provides that the Board may 
adopt rules pursuant to that section without 
recourse to the membership for approval, the NASD 
has indicated that it will not adopt or amend rules 
under Section 35 without first submitting such rules 
or amendments (other than technical changes) to its 
membership for comment. Amendment No. 1, p. 8, 
File No. SR-NASD-77-8. 


3See Section 35(d)(1). 


‘Securities Exchange Act Release No. 10260 (July 2, 
1973). 
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number of comments received in response to that 
release questioned the NASD’s authority to adopt 
rules affecting sponsors not affiliated with NASD 
members. The NASD thereafter redrafted its 
regulatory proposal to limit the application of rules 
concerning operation, structure, and management 
to programs of which an NASD member or affiliate is 
a sponsor. 


The current proposal was approved by the NASD 
membership in 1977 and subsequently filed with 
the Commission. Notice of the proposed rule was 
given by publication of a Commission release® and 
by publication in the Federal Register. As dis- 
cussed below, one letter of comment was 
received in response to that notice of filing. The 
NASD more recently amended its filing to give 
additional notice of the basis and purpose of its rule 
proposal, and the amended notice was published for 
public comment.’ In response to that notice, one 
comment letter was received after the expiration of 
the comment period. 


Since Section 35 is in the nature of an enabling rule 
authorizing the Board to adopt specific, substan- 
tive regulations, the Commission has analyzed the 
proposed rule from the perspective of whether the 
authority could be used to further the purposes of 
the Act and whether the proposed rule would confer 
authority upon the Board that would exceed any 
limitations upon the NASD’s regulatory authority 
under the Act. Inthat regard, the one comment letter 
received by the Commission questioned the NASD’s 
authority to regulate the operation, structure, and 
management of direct participation programs 
sponsored by affiliates of NASD members, arguing 
that an affiliation between the NASD member and 
the program sponsor was an insufficient basis for 
such “issuer-oriented” regulation. 


The NASD has indicated that the rules concerning 
operation, structure, and management will not be 
applied to sponsors who are affiliates of NASD 
members solely on the basis of a legal affiliation. The 
NASD has argued that, as a general matter, a 
sufficient factual nexus exists between a member's 
traditional securities or brokerage activities and the 
sponsorship of direct participation programs to 
support such an assertion of jurisdiction. The NASD 
has stated: 


In adopting proposed Article III, Section 35, the 


Association was relying upon the cumulative 
experience of its Board, relevant committees 
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and staff which experience has demonstrated 
that, even ifa member is not participating inthe 
distribution of program interests, when a 
member or affiliate acts as sponsor of a limited 
partnership, there exists such an identity of 
interest between the member and the sponsor 
as to make the individual interests of the two 
indistinguishable. . .There is very often 
common personnel between the member and 
the sponsor such that the one is the alter ego of 
the other and it becomes impossible to 
determine whether the broker-dealer or its 
affiliate/sponsor is performing a particular 
action. 


This situation is exacerbated by the fact. . .that 
a limited partnership is wholly managed by, 
and acts only in the person of, its general 
partner or sponsor. . . .When this situation is 
combined with the coincidence of a broker- 
dealer or its affiliate performing the functions 
of sponsor, a potentially dangerous situation is 
created. This is so because a broker-dealer, 
existing as does any broker-dealer primarily for 
the purpose of selling securities, fully qualified 
to sell such securities, holding Association 
membership, and presumably respected by 
investors aS a source of sound investment 
advice, is placed in a position to exert control, 
or be subject to control, which could lead to the 
structuring of an offering of securities in a way 
to conceal conflicts of interest and to 
incorporate weaknesses into the structure of a 
program solely to make the program interests a 
more attractive sales item. 


The Association maintains that the presence of 
an Association member in such a position as to 
influence the creation and marketing, from a 
sponsors viewpoint, of program interests 





‘Securities Exchange Act Release No. 13753 (July 
15, 1977). 


®42 FR 37461 (July 21, 1977). 


7Securities Exchange Act Release No. 16659 (March 
17, 1980), 45 FR 18534 (March 21, 1980). 
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imposes upon the Association the 
responsibility to assure that that member is 
prevented from abusing investors and the 
public interest... .° 


The NASD believes that Section 35 is consistent with 
the Act and indicates that it will adopt rules in 
furtherance of the purposes of the Act under Section 
35 if approved. Section 15A(b)(6), for example, 
provides that the NASD’s-rules must be designed to 
prevent fraudulent acts and practices, to promote 
just and equitable principles of trade, and to protect 
investors and the public interest. At the same time, 
the NASD is mindful of the fact that there are limits to 
the regulatory authority conferred upon it by the Act. 
Section 15A(b)(9) provides that the NASD may not 
adopt rules that impose a burden on competition not 
necessary or appropriate in furtherance of the 
purposes of the Act. Section 15A(b)(6) provides that 
the rules of the NASD may not be designed to 
discriminate unfairly among issuers or broker- 
dealers or to regulate by virtue of any authority under 
the Act matters not related to the purposes of the 
Act.° 


One commentator noted that any substantive rules 
adopted by the NASD pursuant to Section 35 and 
approved by the Commission will apply only to 
programs sponsored by NASD members or their 
affiliates. It was argued that the rules would, 
therefore, place NASD members at a competitive 
disadvantage with respect to nonmembers and 
would unfairly discriminate between members and 
nonmembers. The Commission, however, does not 
believe that arguments based essentially upon the 
limits of NASD authority can provide a basis for 
reaching a general conclusion that the NASD is 
barred from regulating the involvement of its 
members in sponsoring direct participation 
programs. In that connection, the Commission has 
concluded that Section 35 would not be inconsistent 
with the limitations upon NASD rulemaking 
authority contained in Sections 15A(b)(6) and 
15A(b)(9) of the Act. 


One other commentator argued that public direct 
participation programs are “already sufficiently 
regulated as to substance and sufficiency of 
disclosure” by both the Commission and state 
securities administrators. The Commission does not 
believe that it should disapprove proposed Section 
35 because offerings of direct participation 
programs are subject to the requirements of the 
Securities Act of 1933 or to regulation by the states. 
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In some circumstances, however, those 
considerations might be pertinent to an evaluation of 
particular proposed rules filed by the NASD 
pursuant to Section 35. 


The Commission finds that Section 35 is consistent 
with the Act and the rules thereunder applicabletoa 
national securities association and, in particular, the 
requirements of Section 15A and the rules 
thereunder. Section 35, of course, does not impose 
any substantive requirements upon NASD 
members, and determinations concerning any rules 
adopted by the NASD Board of Governors must await 
the filing of those rules pursuant to Section 19(b) of 
the Act. Nevertheless, the Commission believes that 
the NASD could adopt rules pursuant to Section 35 
that are designed to further purposes of the Act and 
that would not exceed the NASD’s regulatory 
authority under the Act. 





8See File No. SR-NASD-77-8, letter of July 27, 1979 
to Roger D. Blanc from Dennis C. Hensley, Vice- 
President, NASD. 


SThe Report of the Senate Committee on Banking, 
Housing and Urban Affairs to Accompany S. 249 
states: 


The bill would eliminate present Section 6(c) andthe 
open-ended authority it grants to the exchanges, and 
it would limit by Sections 6(b)(5) and 15A(b)(6) the 
scope of the self-regulatory organizations’ authority 
over their members to matters related to the 


purposes of the Exchange Act. The growing 
diversification of securities firms into non-securities 
activities has raised, and will continue to raise, 
significant questions about the adequacy of the 
present regulatory structure. However, the 
diversification of securities firms should not 
automatically extend the jurisdiction of the self- 
regulatory agencies. Until it is specifically 
demonstrated to the Congress that the non- 
securities activities of firms which are members of 
self-regulatory agencies should be limited or 
regulated inthe public interest, such firms should be 
free to undertake and pursue these activities in the 
same manner as other business organizations, 
subject only to those regulatory limitations 
necessary to assure protection of public investors 
and the public interest. 


S. Rep. No. 94-75, 94th Cong., 1st Sess. 28 (1975). 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above mentioned 
proposed rule change be, and it hereby is, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16968/July 8, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


ORDER INSTITUTING PROCEEDINGS TO 
DETERMINE WHETHER TO DISAPPROVE 
PROPOSED RULE CHANGE 


|. Introduction 


The Chicago Board Options Exchange Incorporated 
(“CBOE”) has filed with the Commission pursuant to 
Section 19(b)(1) of the Securities Exchange Act 
(“Act”)! and Rule 19b-4 thereunder? a proposed rule 
change® that would restructure the CBOE 
disciplinary process. The proposed rule change was 
adopted by membership petition, over the 
opposition of the Board of Directors. According to 
the CBOE Market Maker Association (“Association”), 
the proponent of the rule changes, the proposed 
modifications are designed to improve the 
exchange’s judicial procedures and to bring them 
into conformity with the law and Commission 
regulations. The Association states that the 
proposals are designed to reduce the number of 
enforcement actions brought for violations of CBOE 
rules, in particular, the rules respecting position 
limits and off-floor trades by market makers.* The 
CBOE Board of Directors unanimously opposed the 
proposed rule change on the grounds that their 
adoption would result in unnecessary delay and 
expense in the resolution of disciplinary matters, as 
well as instability and lack of continuity in the 
disciplinary process.® The pronosed rule change w2¢ 
approved by amembership vote at a special meeting 
held on December 19, 1979. 
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Il. Background 


1. Current CBOE Disciplinary Systems and 
Procedures 


Under current CBOE rules, following the conclusion 
of a staff investigation of possible misconduct, the 
CBOE Business Conduct Committee (“BCC”), a 
standing committee currently comprised of a cross 
section of exchange members and one 
representative of the public, reviews the staff's 
recommendation and findings to determine whether 
formal disciplinary proceedings should be 
instituted.© If the BCC determines that there is 
probable cause for finding a violation within the 
disciplinary jurisdiction of the CBOE, it directs the 
staff to prepare a statement of charges against the 
person or organization alleged to have committed 
the violation (the “respondent’). A copy of the 





115 U.S.C. §78s(b)(1). 
217 CFR 240.19b-4. 


3File No. SR-CBOE-80-1. Notice of the filing was 
given by issuance of a Commission release and by 
publication in the Federal Register. Securities 
Exchange Act Release No. 16551 (February 1, 
1980), 45 FR 8411. No comments were received. 


‘CBOE Rules 4.11 and 8.1. An Association 
Newsletter dated December 10, 1979, stated that 
“This year 94 floor members of the CBOE have been 
cited for major violations. On the NYSE the count is 
4.” It further states that most of these violations 
involve “[v]ictimless crimes as_ position limit 
violations and off floor trading into market maker 
accounts. In offenses of a serious nature, the CBOE 
runs about the same as NYSE, 4 a year.” The 
Newsletter concluded that the implementation of 
the proposed rule change “* * * may result in 
cut[ting] the number of violations back down to 4.” 
See exhibit 3 to the CBOE’s Form 19b-4A. 


5See letter dated December 5, 1979, from Wally E. 
Auch, Chairman of the Board, and Edward F. Neild, 
Chairman of the Executive Committee, to the CBOE 
membership. 


6CBOE Rule 2.5 provides that the BCC shall consist of 
ati uur members of the Exchange or Registered 
Options Principals (‘ROP’) associated with 
members and either one officer of the Exchange or 


bu ee 
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charges must be served upon the respondent’ who 
may submit a written statement to the BCC setting 
forth why he should not be named in a statement of 
charges or why an offer by the respondent to settle 
those charges should be accepted.® 


If the BCC issues a statement of charges, a hearing 
on the merits is held before a panel of one or more of 
its members at which the respondent is entitled to 
present evidence and produce witnesses, and to be 
represented by counsel who may participate fully in 
the hearings.? Following the hearing, the panel 
issues a written decision setting forth its findings, 
and if a violation is found to have been committed, 
imposing a penalty, if any.'° 


A respondent has the right to appeal any decision of 
the BCC to the Board of Directors.'! The Board also 
may review a BCC decision on its own initiative. 
Board reviews are conducted by the full Board of 
Directors or by a committee of the Board composed 
of at least three directors. The Board may affirm, 
reverse or modify, in whole or in part, the decision of 
the BCC.?? 


2. Summary of Proposed Rule Change . 
a. Bifurcation of BCC Functions 


The proposed rule change would remove the existing 
authority of the BCC to initiate formal disciplinary 
actions, and would vest that authority in a new 
Complaint Committee (“CC”) whose sole function 
would be to determine whether or not probable 
cause exists to issue a statement of charges and, if 
so, to issue the charges.'? A respondent would be 
entitled to an oral hearing before the CC at which he 
would have the right to present evidence and be 
represented by counsel.'* After the hearing before 
the CC, if a statement of charges is issued, another 
hearing would be held, this time before the BCC, to 
determine whether a violation has occurred and 
whether to accept offers of settlement. 


The rule proposal would eliminate the ability of the 
BCC to hold hearings by a panel of its members and 
would require the BCC to hold hearings with a full 
committee.!® Any action taken by the BCC would 
require the vote of a majority of all its members.!® 
Similar requirements would be applicable to the 
Co 


b. Composition and Method of Selection of BCC and 
CC Members 
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Eligibility for membership on the BCC and CC would 
be restricted to members and Registered Options 
Principals (“ROP”) associated with members.!® 
Thus, the amendment would eliminate the present 
practice of having a public representative or an 
officer of the CBOE on the BCC. Further, the 
proposed rule change would provide for the annual 





Footnote 6 continued 


one non-member who is not engaged in the conduct 
of a public securities business. The BCC currently 
consists of five market makers, one floor broker, two 
ROPs associated with public brokerage firms and 
one public representative. Members of the BCC are 
appointed by the Chairman of the CBOE Executive 
Committee, with the approval of the Board of 
Directors. 


7CBOE Rule 17.3. 


8Memorandum from CBOE Executive Committee to 
Membership, dated September 14, 1979. 


°CBOE Rule 17.5. 


lf the hearing panel is composed of less than a 
majority of the BCC, its determination must be 


reviewed by a majority of the BCC which may accept 
or modify the determination or remand the matter 
for additional findings or supplemental proceedings. 
CBOE Rule 17.8. 


CBOE Rule 17.9. 
21d. 


'3Proposed Rule 2.11. The CC would be composed of 
at least seven members. 


4In addition the respondent would be afforded the 
right to submit a written statement to the CC in 
opposition to the position of the staff (Proposed 
amendment to Rule 17.5); a procedure which CBOE 
already permits. See note 8 supra. 


SThe minimum number of BCC members would be 
increased from four to seven. 


16Proposed amendment to Rule 17.5. 
Id. 


18Proposed Rules 2.5 and 2.11. 
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election of BCC and CC members by the CBOE 
membership. Candidates for election to the BCC or 
CC would be selected by the CBOE Nominating 
Committee and additional candidates could be 
nominated by a petition signed by 100 members.’9 
Eligibility for the BCC would be limited to members 
or ROPs who are not serving on the Board of 
Directors and who had not served on the Appeals 
Committee” or the Complaint Committee during the 
preceding two years. Similarly, a candidate for the 
CC could not be serving on the Board of Directors nor 
have been a member of the BCC or the Appeals 
Committee during the preceding two years. 


c. Attorney’s Fees 


The amendments would authorize the BCC, in its 
discretion, to award to a respondent the payment of 
reasonable expenses and attorneys fees if the BCC 
finds that there was no reasonable basis to support 
the charge brought against the respondent, or that a 
charge was frivolous, was brought for the purpose of 
harassing the respondent or otherwise was brought 
in bad faith, or was substantially duplicative of other 
charges brought against the respondent.” 


d. Review by Appeals Committee 
The rule filing would divest the Board of Directors of 


its authority to review decisions of the BCC, either on 
its own motion or on petition by a respondent. The 


proposal would place such authority in the Appeals 
Committee” whose decision would be final.?3 


e. Ex Parte Communications 


The rule filing provides that during the pendency of 
the disciplinary proceedings “no person who is nota 
member of the BCC, the Board or the Appeals 
Committee shall make or knowingly cause to be 
made to any person who is not a member of the BCC, 
the Board, or the Appeals Committee an ex parte 
communication relevant to the merits of the 
proceedings.”** Thus, the proposal would preclude 
all ex parte communications between CBOE staff 
members regarding the merits of any disciplinary 
proceedings during the pendency of such 
proceedings, but would not preclude the CBOE staff 
from having ex parte communications with the BCC, 
the Board or the Appeals Committee.” 


f. Miscellaneous Changes 


Other significant modifications to the CBOE 
disciplinary process that would be effected by the 
amendments include: (i) a requirement that any 
determination by the BCC that a member committed 
a violation must be based on clear and convincing 
evidence;** and, (ii) the imposition of a three year 
statute of limitations for all disciplinary proceedings, 
except actions for theft, embezzlement, fraud, or 
manipulation.’ 





183Proposed Rules 2.5 and 2.11. 


The Nominating Committee presently has 
responsibility for selecting candidates for the Board 
of Directors and all other special and standing 
committees of the CBOE. It is composed of seven 
CBOE members: six members of the Nominating 
Committee are elected by the membership and one 
member is appointed by the Chairman of the 
Executive Committee with the approval of the Board 
of Directors. CBOE Constitution, Article IV, Sections 
4.1 and 4.3. 


20°The Appeals Committee presently has 
responsibility for conducting hearings and reviews 
with respect to member grievances against the 
CBOE relating solely to non-disciplinary matters. 
The Appeals Committee is composed of 10 
individuals: nine CBOE members and one member 
of the Board of Directors selected by the Chairman of 
the Executive Committee with the approval of the 
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Board. CBOE Rule 2.11. For the proposed changes to 
the Appeals Committee, see discussion p. 6 infra. 


21Proposed amendment to Rule 17.8. 

22Proposed amendment to Rule 17.9. 

230f course, a respondent wishing further review 
could file a petition for review with the Commission 
under Section 19(d)(2) of the Act. 

24Proposed amendment to Rule 17.11. 

*The Commission understands that the proposal 
was intended to preclude ex parte communications 
between the CBOE staff and the Board of Directors, 
the Appeals Committee or the BCC. 


26Proposed amendment to Rule 17.5. 


27Proposed amendment to Rule 17.2. 
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Ill. Institution of Proceedings to Determine Whether 
to Disapprove SR-CBOE-80-1 


The Commission is instituting proceedings pursuant 
to Section 19(b)(2)(B) of the Act to determine 
whether the proposed rule changes should be 
disapproved. Institution of these proceedings is 
required in view of the legal and policy issues raised 
under the Act, summarized below, and does not 
indicate that the Commission has formulated any 
final conclusions with respect to any of the issues 
involved. 


Section 19(b)(2) of the Act provides that the 
Commission must approve a proposed rule change 
of an exchange if it finds that the proposal is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
exchanges. It must disapprove a proposed rule 
change if it cannot make those findings. Section 6(b) 
of the Act”® sets forth criteria for evaluating the rules 
of a national securities exchange with respect to the 
disciplining of members and their associate 
persons. In particular, Section 6(b)(1) provides that 
an exchange must be organized and have the 
capacity to carry out the purposes of the Act, and to 
comply and to enforce compliance by its members 
and associated persons with the provisions of the 
Act, the rules and regulations thereunder, and the 
rules of the exchange. Section 6(b)(5) provides that 
the rules of an exchange, in general, must be 
designed to protect investors and the public interest. 
And, Section 6(b)(6) provides that exchange rules 
must provide that its members and associated 
persons shall be appropriately disciplined for 
violations of the Act, the rules and regulations 
thereunder, and the rules of the exchange. 
Moreover, Section 19(g)(1) of the Act requires an 
exchange to enforce compliance with the Act, the 
rules and regulations thereunder, and Exchange 
rules, while under Section 19(h)(4)(A) of the Act, 
officers and directors of an exchange are charged 
with responsibility for ensuring the implementation 
of such compliance.?9 


The Commission is concerned that a number of the 
proposed structural and procedural amendments 
may seriously undermine the CBOE’s ability to 
enforce compliance with the Act and Commission 
and exchange rules. For example, the vesting of the 
present functions of the BCC in two committees, 
both of which would be precluded from acting by 
subcommittees of their members, could, because of 
conflicting schedules of committee members, result 
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in fewer hearings and a concomitant undue delay in 
the resolution of disciplinary matters. Similarly, the 
proposal to afford respondents the right to present 
evidence and witnesses at a hearing before the CC, 
which is convened solely to determine whether 
formal disciplinary action should be initiated, may 
result in unnecessary delay and expense in the 
resolution of disciplinary matters.*° Moreover, it may 
not be necessary or appropriate to permit a member 
to obtain an adjudicatory hearing on the issue of 
probable cause; such a procedure would, in effect, 
result in a member obtaining two hearings on the 
merits of his case—a right not even afforded to 
defendants in criminal proceedings. 


Although the proponents of the rule filing state that 
the proposal is necessary to inject fairness into the 
CBOE’s disciplinary proceedings, some of the 
proposed changes may, in fact, seriously undermine 
the integrity of the CBOE disciplinary process. In this 
regard, the Commission is concerned that the 
proposal that BCC and CC members be elected by 
the membership, rather than appointed by the 
Board of Directors, may permit the composition of 
the BCC and CC to reflect the political interests of 
CBOE members and that, as a result, the CBOE 
would not be able to discharge fully its 
responsibilities under Sections 6(b)(1), 6(b)(6) and 
19(g)(1) of the Act, to enforce compliance with the 
Act, the rules thereunder and exchange rules, and to 
ensure that members who violate those provisions 
are appropriately disciplined. Moreover, the rule 
change, by also eliminating the authority of the 





815 U.S.C. 78f(b)(1975). 


29Section 19(h)(4) provides that the Commission 
may remove from office or censure any officer or 
director of a self-regulatory organization if it finds, 
among other things, that such officer or director 
failed, without reasonable justification or excuse, to 
enforce compliance with the Act and rules 
thereunder, or other applicable rules. 


3°Moreover, such a procedure may not be 
appropriate since a potential respondent currently is 
permitted to make a written submission to the BCC 
at the probable cause stage setting forth reasons 
why he should not be charged or submitting an offer 
of settlement. 
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Chairman to remove members of the disciplinary 
committee, would permit members to elect 
committee members solely on the basis of partisan 
interests without providing for any oversight to 
ensure that such committee members fulfill their 
responsibilities.*! 


Other proposed changes would erect additional 
procedural hurdles which may make it more difficult 
for the CBOE to resolve disciplinary matters. For 
example, the proposal to require the CBOE to find 
violations by clear and convincing evidence could 
result in the CBOE applying a more rigorous 
standard of proof than even the Commission applies, 
either in its review of CBOE disciplinary actions or in 
its own administrative proceedings brought to 
enforce the securities laws.*? As a result, culpable 
individuals might not be disciplined by the CBOE 
because of its application of a more rigorous 
standard of proof. In this regard, the proposal may be 
inconsistent with the statutorily mandated self- 
regulatory scheme which charges the CBOE with 
primary responsibility to enforce compliance with 
the securities laws by its members.*3 


Similarly, the proposed three year statute of 
limitations for the initiation of disciplinary actions 
would require the Commission to assume sole 
responsibility for enforcing violations of the 
securities laws discovered subsequent to the 
expiration of the statute of limitations, and therefore, 
also may be inconsistent with the CBOE’s 
enforcement responsibilities. Moreover, the 
proposed limitation may be inconsistent with the 
public policy embodied in the Act in favor of 
proceedings brought to enforce the securities laws. 


Further, the proposal to authorize awards of 
attorney's fees under circumstances in which a 
proceeding is brought in good faith appears to go 
beyond those circumstances in which attorneys fees 
traditionally are awarded to successful litigants.*° 
This proposal may inhibit the CBOE staff from 
pursuing an aggressive enforcement program and, 
along with the proposal to preclude the BCC from 
assessing costs against a respondent,* is, in the 
words of the Association included so that 


“* * * overzealous Exchange employees would 
be placed on notice that failure to make 
reasonable settlements could result in 
substantial cash losses to the Exchange and 
would reflect adversely on their job security.”%” 
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Finally, the proposed rule change would eliminate 
the authority of the Board of Directors to review BCC 
decisions and to appoint CC members as well as 
eliminate the authority of the Chairman of the 
Executive Committee to remove BCC members. 
Thus, the proposals would effectively exclude the 
Board or any Board member from having any 
meaningful role in the CBOE disciplinary process. 
Further the proposal would preclude the Board or 
any other body from taking steps (other than by 
annual membership elections) to ensure that the 
members of the CC and BCC responsibly discharge 
their obligations. As noted previously, Sections 
6(b)(1), 19(g)(1) and 19(h)(4) of the Act charge the 
Exchange and its officers and Board of Directors with 
responsibility for enforcing compliance by members 
with the Act, the rules thereunder and Exchange 
rules. 





Presently, the Chairman of the Executive 
Committee has authority to remove a member of the 
BCC. CBOE Rule 2.1. As discussed infra, the 
proposed rule change would remove that authority. 


There is a split of authority on whether the 
Commission must apply a clear and convincing 
standard of proof in its administrative proceedings 
involving allegations of violations of the antifraud 
provisions of the federal securities laws. Compare 
Collins Securities Corporation v. Securities and 
Exchange Commission, 562 F.2d 820 (D.C. Cir. 
1977) with Steadman v. Securities and Exchange 
Commission, 603 F.2d 1126 (5th Cir. 1978). In 
Steadman the Supreme Court has granted certiorari 
to decide this question. 48 U.S.L.W. 3693 (April 29, 
1980). 


Sections 6(b)(1) and 19(g)(1). 


In contrast, the Act imposes a relatively short 
statute of limitations for private actions brought 
under Sections 9 and 18. 


See Alyeska Pipeline Service Co. v. Wilderness, 421 
U.S. 240 (1975). 


36Proposed Rule 17.10. 


37November 29, 1979, Newsletter at 6 attached as 
Exhibit 3 to the CBOE’s Form 19b-4A. 


Sections 6(b)(1) and 19(g)(1). 
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The disciplinary responsibilities of a national 
securities exchange are central to the scheme of 
self-regulation embodied in the Act. A self- 
regulatory organization has primary responsibility 
for enforcing compliance by its members with the 
Act and rules thereunder and with its own rules.* 
Since the Commission has only limited resources to 
devote to this important task, it must depend on the 
self-regulatory organizations to vigorously discharge 
their responsibilities in this regard. A failure of a self- 
regulatory organization to maintain an effective 
disciplinary system inevitably undermines public 
confidence in the ability of that self-regulatory 
organization to adequately police its market and 
results in a loss of investor confidence in the fairness 
and integrity of the securities markets generally. 


The current CBOE disciplinary system generally has 
been well-administered in the past, resulting in the 
timely discovery and prosecution of violations.*% 
Indeed, the Commission believes the current CBOE 
disciplinary system has been one of the most 
effective disciplinary programs operated by a self- 
regulatory organization. The Commission is 
concerned that the proposed modifications to the 
CBOE disciplinary system embodied in this rule 
filing would undermine a heretofore effective 
disciplinary system and that approval of the 
modification would erode the ability of the CBOE to 
discharge its self-regulatory responsibilities. 


In light of the above, the Commission is unable to 
conclude at this time that the proposed rule change 
is consistent with the Act. The potential grounds for 
disapproving the proposed rule changes under 
consideration by the Commission are that, for the 
reasons set forth above, the proposed rule changes 
are inconsistent with Sections 6(b)(1), 6(b)(6), 
6(b)(7), 19(g)(1) and 19(h)(4) of the Act. 


IV. Procedure: Request for Written Comments 


The Commission requests that interested persons 
provide written submissions of their views, data and 
arguments with respect to the potential grounds for 
disapproval identified above. Although there do not 
appear to be any issues relevant to approval or 
disapproval that would be facilitated by an oral 
presentation of views, arguments and data, the 
Commission will consider, pursuant to Rule 19b-4, 
any request for an opportunity to make an oral 
presentation.” In particular, the Commission invites 
the written views of interested persons concerning 
whether the proposed rule changes are inconsistent 
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with the provisions of the Act and the rules and 
regulations thereunder, specifically Section 6(b) 
and 19(g) and (h). 


In view of the varied issues raised by the proposed 
rule change, the Commission believes it necessary 
and appropriate to provide interested persons 
additional time to submit written comments. 
Accordingly, the Commission hereby extends the 
time for conclusion of the disapproval proceeding 
until September 26, 1980.*! Interested persons are 
invited to submit written data, views and arguments 
regarding the proposed rule changes by August 1, 
1980. Any person who wishes to file a rebuttal to any 
other person’s submission must file their rebuttal by 
August 25, 1980. Persons desiring to submit written 
data, views and arguments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, N.W., Washington, D.C. 20549. 
Reference should be made to File No. SR-CBOE-80- 
FE 


Copies of the submissions, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 





3See Securities and Exchange Commission, Report 
of the Special Study of the Options Markets, H.R. 
Comm. Print 1FC3, 96th Cong., 1st Sess. 256 (1979). 


“Section 19(b)(2) of the Act, as amended by the 
Securities Acts Amendments of 1975 (Pub. Law. 94- 
29, June 4, 1975), grants the Commission flexibility 
to determine what type of proceeding—either oral 
hearing or notice and opportunity for written 
comments—is appropriate for consideration of a 
particular proposal by a self-regulatory organization. 
See Securities Acts Amendments of 1975, Report of 
the Senate Committee on Banking, Housing and 
Urban Affairs to Accompany S. 249, S. Rep. No. 75, 
94th Cong. lst Sess. 30 (1975). 


*“1Section .19(b)(2) of the Act requires that 
proceedings to determine whether to disapprove a 
proposed rule change be concluded within 180 days 
of the date of publication of notice of filing of the 
proposed rule change, unless the Commission finds 
good cause to extend the time for the conclusion of 
such proceedings. 
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relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organizations. 


IT IS HEREBY ORDERED, pursuant to Section 
19(b)(2) of the Act that proceedings be instituted to 
determine whether to disapprove proposed rule 
change CBOE-80-1. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16969/July 8, 1980 


In the Matter of 


MIDWEST STOCK EXCHANGE, INC. 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSR-80-7) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 9, 1980, the Midwest Stock Exchange, Inc. 
(“MSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would provide that a member of either the MSE 
equity or options floor who appeals from the 
imposition of a summary fine or censure must, in 
writing, specifically state the actions complained of, 
the reasons for the appeal and the relief sought. A 
member appealing from a summary censure or fine 
must, in writing, specifically admit or deny each 
charge complained of in addition to the information 
Stated above. The proposed rule change would 
provide that the reviewing committee may affirm, 
reverse, modify, increase or decrease a penalty. 


Notice of the proposed rule change together with the 
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terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16832, May 
22, 1980) and by publication in the Federal Register 
(45 FR 35245, May 29, 1980). No comments were 
received with respect to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national stock exchanges, and in 
particular, the requirements of Section 6(b)(5) 
which requires exchange rules to promote just and 
equitable principles of trade and Section 6(b)(7) 
which requires exchanges to provide fair procedures 
for disciplining their members. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, granted. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16970/July 8, 1980 


In the Matter of 


Boston Stock Exchange, Inc. 
53 State Street 
Boston, MA 02109 


(SR-BSE-80-3) 
ORDER APPROVING PROPOSED RULE CHANGE 
|. Introduction 


On April 30, 1980, the Boston Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would establish a Guaranteed Execution System 
available to member-firms for agency market orders 
from 100 up to and including 399 shares of stocks 
traded on the Intermarket Trading System (“ITS”). 
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The proposed rule would require that BSE 
specialists execute such orders on the basis of the 
prevailing price in the primary market or better. 


Notice of the proposed rule change together with the 
terms of substrance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16795, May9, 
1980) and by publication in the Federal Register (45 
FR 32458, May 16, 1980). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. 


Il. Summary of Comments 


Comments were received from four specialists on 
the BSE who opposed the proposed rule on the 
ground that in order to ensure that they have 
adequate capital to assure execution of up to 399 
shares in their specialty stocks, they would have to 
reduce the number of their specialty stocks. These 
commentators state that such a reduction would 
cause declines in their business and, in addition, 
would detract from the attractiveness of the BSE 
marketplace. Some of the specialists also suggested 
that the rule would be anti-competitive in that it 
would apply only to primary specialists (who would 
have to bear increased risks and expenses 
associated with guaranteed execution) but not to 
alternate specialists.! Several specialists stated that 
the proposed requirement to purchase for their own 
account up to 399 shares of their specialty stock 
rather than take the order as agent and sell iton ITS 
would force them to bear two sets of clearing charges 
and would create “fictitious volume.” Two specialists 
suggested the proposed rule would be difficult to 
enforce since there would be no way to detect 
instances in which a specialist refuses to execute an 
order. 


James E. Dowd, president of the BSE, submitted a 
letter responding to the comments filed by the 
specialists. Mr. Dowd states that the proposed rule 
change is absolutely essential if BSE is to remain 
competitive with the other regional stock exchanges 
which all operate automated or manual guaranteed 
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small order execution systems.? Mr. Dowd also notes 
since brokers would report any instances in which 
their orders were turned down, the proposed rule 
could be enforced, and further would result in 
establishing for the first time, a standard by which 
BSE specialists may be evaluated. Mr. Dowd states 
that the proposed rule change is designed to 
encourage a balanced order flow to the floor; and, to 
the extent that the proposal would require thinly 
capitalized specialists to commit additional capital 
to the exchange, he believes that such a requirement 
is necessary if the BSE market is to remain 
competitive. Finally, Mr. Dowd states that the BSE 
plans to drop the two cents per share clearing charge 
on ITS trades coincident with the institution of the 
system in order to facilitate the ability of a dealer to 
change his position if local order flow does not 
provide such opportunity. 


Ill. Discussion and Findings 


The establishment of a Guaranteed Execution 
System on the BSE is designed to make the 
exchange more competitive with other 
marketplaces. To the extent that it may be necessary 
for BSE specialists to reduce their number of 
specialty stocks, or to commit additional capital to 
their markets, the proposed rule change should 
result in better, more liquid markets in those ITS 
stocks that are retained by BSE specialists, and 
further, may attract increased order flow to the BSE. 
While the Commission would prefer that the system 
guarantee execution at the best consolidated quote 
rather than that of the primary market, it notes that 
the BSE will consider imposing such a requirement 
after the system has been in operation for an 
appropriate period. Moreover, the BSE states that it 
is possible that the routing of orders and their 
execution could be automated sometime in the 
future. 





The commentators suggest that alternative 
specialists also would benefit from the BSE’s 
planned elimination of the current two cent per 
share ITS clearing charge, since they would obtain 
“free” access to the New York Stock Exchange for 
their ITS trades. 


Those systems are the Midwest Stock Exchange’s 
Best Execution System, Pacific Stock Exchange’s 


“SCOREX” 
“PACE.” 


and Philadelphia Stock Exchange's 
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Accordingly, the Commission finds that the 
proposed rule change is consistent with the 
requirements of the Act and the rules and 
regulations thereunder applicable to national 
securities exchange, and in particular, the 
requirements of Section 6(b)(5) and the rules and 
regulations thereunder, to remove impediments to 
and perfect the mechanism of a free and open 
market and a national market system. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16971/July 9, 1980 


The Securities and Exchange Commission 
announced, pursuant to Section 12(k) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
the temporary suspension of over-the-counter 
trading of the securities of Sundance Gold Mining 
and Exploration, Inc. (“Sundance Gold”), a Delaware 
corporation located at 80 Broad Street, New York, 
New York 10006 for the ten day period commencing 
at 9:30 a.m. on July 9, 1980 and terminating at 
midnight on July 18, 1980. 


The Commission suspended trading in the 
securities of Sundance Gold in view of the recent 
unusual and unexplained market activity in that 
security between March 25, 1980 and June 6, 1980. 
During that period, there was no publicly available 
information which would have justified this market 
activity. In addition, since June 9, 1980, questions 
have been raised about the adequacy and accuracy 
of publicly disseminated information about joint 
ventures in which Sundance Gold is a participant. 


The Commission cautions broker-dealers, 
shareholders, and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other current available information 


and any information subsequently issued by the 
company. 
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Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension no quotation may be entered unless and 
until they have strictly complied with all of the 
provisions of said rule. lf any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider 
the need for prompt enforcement action. 


lf any broker-dealer or other person has any 
information which may relate to this matter, the 
Division of Enforcement of the Securities and 
Exchange Commission should be telephoned at 
(212) 264-1600. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16972/July 9, 1980 


EXTENSION OF STATUTORY TIME PERIOD FOR 
COMMISSION CONSIDERATION OF PROPOSED 
RULE CHANGE OF MIDWEST STOCK EXCHANGE, 
INC. 


File No. SR-MSE-80-10 


The Midwest Stock Exchange, Inc. (“MSE”) 
submitted on May 19, 1980, a proposed rule change 
under Section 19(b)(1) of the Securities Exchange 
Act (“Act”) and the rules thereunder, which, among 
other things, would delete from Article XXXIV, Rule 
17 of the MSE Rules, the prohibition on registered 
market makers receiving exempt credit for 
transactions effected in other markets. Notice of the 
filing of the proposed rule change was given by the 
issuance of a Commission release and by 
publication in the Federal Register. 





‘Securities Exchange Act Release No. 16845 (May 
27, 1980); 45 FR 37788 (June 4, 1980). 
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The Commission has determined that it is necessary 
and appropriate to provide additional time for 
Commission consideration of the proposed rule 
change in that the proposed rule change raises 
complex questions concerning market maker 
obligations under the Act, including whether the 
proposed rule change is consistent with Regulations 
T [12 CFR 220] and U [12 CFR 221] promulgated by 
the Federal Reserve Board. 


Accordingly, the Commission, pursuant to Section 
19(b)(2) of the Act, hereby extends until September 
2, 1980, the time period within which the 
Commission must either approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16973/July 9, 1980 


A notice has been issued giving interested persons 
until July 30, 1980 to comment on the Philadelphia 
Stock Exchange’s applications for unlisted trading 
privileges in eight stocks. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16974/July 9, 1980 


An order has been issued granting the application of 
SAMBO’s RESTAURANTS, INC. to withdraw its 
common stock (no par value) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16975/July 10, 1980 


A notice has been issued giving interested persons 
until August 1, 1980 to comment on the Boston 
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Stock Exchange’s application for unlisted trading 
privileges in the common stock ($.10 par value) of 
SAFEGUARD BUSINESS SYSTEMS, INC. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16976/July 10, 1980 


In the Matter of 


MIDWEST STOCK EXCHANGE, INC. 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-80-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 2, 1980, the Midwest Stock Exchange, Inc. 
(“MSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would amend the MSE Constitution, Article XXX, 
Rule 15 and Rule 16 of the Rules and Practices for 
Trading on the MSE to extend the time periods within 
which claims for reports must be made concerning 
the terms of trades executed on the Midwest Stock 
Exchange. In unusual circumstances, the MSE 
Committee on Floor Procedure would rule on the 
disposition of liability. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16857, 
May 29, 1980) and by publication in the Federal 
Register (45 FR 37793, June4, 1980). Nocomments 
were received with respect to the proposed rule 
filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6(b)(5) 
which requires exchange rules to promote just and 
equitable principles of trade and foster cooperation 
and coordination among persons trading on the 
exchange. 


| IT IS THEREFORE ORDERED, pursuant to Section 
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19(b)(2) of the Act, that the above-mentioned 


1980, the Commission herein is publishing for 
proposed rule change be, and it hereby is, approved. 


comment the proposed revisions of the form. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16977/July 10, 1980 


PROPOSED REVISION OF FORM U-4, THE UNIFORM 
APPLICATION FOR SECURITIES AND COM- 
MODITIES INDUSTRY REGISTRATION 


ACTION: Proposed revision of Form U-4. 


SUMMARY: This action proposes revision of Form U- 
4, the Uniform Application for Securities and 
Commodities Industry Registration, which will, 
among other things, reflect the provisions of the 
Securities Acts Amendments of 1975 (the “1975 
Amendments”). The proposed revisions were 
developed and submitted to the Commission by an 
ad hoc committee of the North American Securities 
Administrators Association (‘‘NASAA,” the 
organization of state securities administrators). 


DATE: Comments must be received on or before 
August 13, 1980. 


ADDRESSES: Persons wishing to submit written 
views, data and comments should file six copies 
thereof with George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. All submissions should refer to File No. 
$7-844 and will be available for public inspection at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Elizabeth 
S. York, Division of Market Regulation, Securities 
and Exchange Commission, 500 N. Capitol Street, 
Washington, D.C. 20549, (202) 272-2376. 


SUPPLEMENTARY INFORMATION: With a view 
towards having a revised, uniform Form U-4 whichis 
acceptable to the states, the national securities 
exchanges, the National Association of Securities 
Dealers and the Commission in place by the fall of 
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|. Background 


Form U-4, the Uniform Application for Securities 
and Commodities Industry Registration,’ is the 
personnel form which the Commission requires to 
be filed by a registered broker or dealer who is not a 
member of a registered national securities 
association, on behalf of associated persons of such 
broker or dealer. The present Form U-4 is also 
accepted as a uniform application form for 
associated persons by 46 states, all national 
securities exchanges and the National Association 
of Securities Dealers, Inc. (“NASD”).? 


The form was developed by an ad hoc committee of 
the North American Securities Administrators 
Association (‘“NASAA,” the organization of state 
securities administrators) which include 
representatives from the Commission, the NASD, 
the New York Stock Exchange, Inc. (“NYSE”), and 
other self-regulatory organizations. It was adopted in 
its present form in 1975.3 


The form was adopted prior to the enactment of the 
Securities Acts Amendments of 1975 (the “1975 
Amendments”) and therefore does not reflect fully 
and accurately the provisions of Section 3(a)(39)(D) 
and (E)* and Section 15(b)(4)(A)° of the amended 
Securities Exchange Act of 1934 (the “Act’”). Section 
3(a)(39) of the Act designates five categories 
wherein a person is subject to a_ statutory 
disqualification with respect to membership or 
participation in, or association with a member of, a 





‘17 CFR §249.502. 


in regard to representatives associated with brokers 
or dealers, the term “application” is somewhat 
inappropriate since, unless a disqualifying condition 
exists or the requisite examination requirement is 
not met, acceptance of the form for filing 
automatically qualifies the individual. 


Securities Exchange Act Release No. 11424 (May 
16, 1975), 7 SEC Docket 2. [40 FR 30634]. 


*15 U.S.C. §78c (1976). 


°15 U.S.C. §780 (1976). 
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self-regulatory organization.® Section 15(b)(4) ofthe 
Act indicates the type of conduct for which the 
Commission may impose limitations upon a broker 
or dealer and persons associated with a broker or 
dealer.’ 


Therefore, the NASAA ad hoc committee 
reconvened to consider the necessary revisions of 
the form. In addition to reflecting the 1975 
Amendments it was apparent that certain other 
revisions of Form U-4, both in format and substance, 
were appropriate. For example, the committee 
decided to solicit additional data from the applicant 
so that the form could be used as a basis for 
completing Item 10(a) of Form BD relating to 
statutory disqualifications.® Finally, certain revisions 
to the form were necessary so that it would continue 
to be accepted as a uniform form by the states and 
the self-regulatory organizations.° 


The NASAA ad hoc committee completed its work on 
Form U-4 in February 1980 and submitted the 
revised form to the NASAA Uniformity Committee in 
April 1980.'° Subsequently, the Uniformity 
Committee requested comments from the NASAA 
membership concerning the revised form. 


In addition to the comments of the NASAA 
membership, the NASAA Uniformity Committee 
believes that it would be beneficial for the Board to 
receive any public reaction to the revised form prior 
to its adoption by the Board. Accordingly, the 
Commission herein is publishing for comment the 
proposed revisions of Form U-4. 


Il. The Proposed Revised Form U-4 


The overall structure of the revised form is similar to 
the current form. The first part of the form is to be 
completed by both the applicant and the broker or 
dealer with which the applicant will be associated. It 
contains general information regarding the self- 
regulatory organizations and jurisdictions with 
which the associated person is to be registered and 
the identity of the prospective employer. It also 
indicates the capacity in which the applicant will be 
employed and whether or not he or she has passed 
an examination for registration or been granted a 
waiver or qualified for an exemption. 


The second part of the form, to be completed by the 
applicant, contains information concerning the 
person’s personal and educational background and 
business associations; a series of questions 


Volume 20, No. 9, July 22, 1980 


concerning any disciplinary proceedings or court 
actions brought against such person; and 
information about criminal convictions. The form 
also requires various certifications by both the 
broker or dealer and the applicant. 


Several changes in format have been proposed in 
order to improve clarity and eliminate duplicative 
information. As noted above, several new questions 
have been proposed in order to include information 
required by the 1975 Amendments and Item 10(a) 
of Form BD. The revised Form U-4 continues to 
request the information required by Rule 17a- 
3(a)(12) and therefore may be used by a broker or 
dealer to satisfy the record retention requirements 
imposed by that rule.!! 





6The substance of Section 3(a)(39)(D) and (E) ofthe 
Act is reflected in questions 27B and 28B of the 
appendix (Proposed Form U-4). 


7The substance of Section 15(b)(4)(A) of the Act is 
reflected in question 27A of the appendix. 


8An affirmative answer to those questions on Form 
U-4 relating to statutory disqualifications will alert a 
broker or dealer that Item 10(a) of Form BD must be 
amended to reflect this information. 


93During its April 1980 meeting, the NASAA 
membership approved the implementation of a 
Central Registration Depository (“CRD”), to be 
activated on January 1, 1981. The initial focus of the 
CRD is a consolidated nationwide system for 
registering securities agents. Therefore, final 
approval of a revised, uniform Form U-4 is essential 
to the orderly development of the CRD program. 


1eThe NASAA Uniformity Committee reports to the 
NASAA President and the NASAA Board. The NASAA 
Board will ultimately approve a revised Form U-4 on 
behalf of its members. 


117 CFR §240.17a-3(a)(12). Rule 17a-3(a)(12) 
requires an associated person to complete a 
questionnaire or application for employment to be 
approved by the member, broker or dealer. The 
information required by Rule 17a-3(a)(12) is 
covered in the background section and several of the 
questions of Form U-4. See, e.g., questions 26F and 
27C of the appendix. 
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Accordingly, it is proposed to amend 17 CFR 249 by 
revising §249.502 as follows: 


PART 249—FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


§249.502 Form U-4, personnel form, to be filed by 
registered brokers or dealers not members of a 
registered national securities association, for 
associated persons of such brokers or dealers. 


The proposed form is attached as the appendix. 


In order to assist the Commission in determining 
whether or not to approve the proposed revised Form 


U-4, interested persons are invited to submit written 
comments within thirty (30) days of the date of 
publication of this notice in the Federal Register. 
Persons wishing to comment should file six (6) 
copies thereof with the Secretary of the Commission, 
500 N. Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. S7-844. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





APPENDIX 


UNIFORM APPLICATION FOR SECURITIES AND COMMODITIES INDUSTRY REGISTRATION 


APPLICANT'S NAME 





Last 


DATE OF EMPLOYMENT 





FIRM NAME 


Full Middle/Maiden (if none, specify) 


FIRM I.D. NUMBER 








FIRM MAIN ADD 


RESS 





OFFICE OF EMPLOYMENT ADDRESS 





TO BE REGISTERED WITH THE FOLLOWING: 
fer of Registration) 


ASE__CBOE__! 
ACE | , __CSE 

BSE: MSE | 

SECO 


MSRB_ NYSE 
~_NASD__ ys ELX__ 
_NYFE PSE Jax 
~ OTHER 


Will appl 
If yes, complete the following: 


Name of Firm(s) 


(Designate l, 





Initial Registration; 2, Trans- 


AL_CO GA_IA_ MD MO NJ_OH SC VT 


SM__OK__SD_ VA_| 
NY me Tl WA 


icant maintain registration with another broker/dealer? 


Name of Person(s) Contacted 














Name of Applicant (print or type) 


Signature 








Name of Appronriaze Sianatory (print or type) 


Signature 








If there fs an anendment to this page, circle question number(s) amended. 
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If. chere~is an amendment to this page, circle question number(s) amended. 


9. TYPE OF APPROVAL REOUESTED: (Check all applicable categories) 


___Full Registration/General Securities Sole Proprietor 
__Registered Commodity Representative Manager Office of Supervisory Jurisdiction 
__Agent of Issuer Financial and Operations Principal 
___Investment Company and Variable Con- Municipal Securities Financial and Operations 
tracts Products Representative Principal 
___Municipal Securities Representative General Securities Principal 
__Direct Participation Programs Repre- Municipal Securities Principal 
sentative Allied Member 
___Branch Office Manager Direct Participation Programs Principal 
___ Supervisory Analyst Investment Company and Variable Contracts 
___Member (Exchange) Products Principal 
___Approved Person (Exchange) __Registered Options Principal 
__Officer (Title) __ Other 











10. Applicant will be designated: (Answer only if applicable) 


Chief Financial and Operations Principal Senior Registered Options Principai 
Compliance Registered Options Principal 
ll. Has applicant ever passed an examination, been granted a waiver or qualified for 


exemption from an examination for registration in any capacity with any agency, 
jurisdiction, self-regulatory organization or commission? If so, indicate below: 





Reg. Body Date Type of Exam Basis for Waiver(if any) 





Reg. Body Type of Exam Basis Waiver(if any) 





Reg. Body Type of Exam Basis Waiver(if any) 





Reg. Body Type of Exam Basis Waiver(if any) 





Reg. Body Type of Exam Waiver(if any) 





ATTACIL 
PASS £ORT 
SIZE AND 
QUALITY 
PHOTO 














Applicant's Name 
ee or print) 











Name of, Applicance (print or type) Signature 





Name of Appropriate Signatory (print or type) Signature 
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(If there {s an amendment to this page, circle question number(s) amended.) 


PERSONAL HISTORY 


13. 
Last First Full Middle/Maiden (if none, specify) Social Security Number 











Address City State Zip Code 


16. 
Date of Birth Place of Birth 











Height Weight Hair Color Sex Color of Eyes Identifying Marks 


19. 
Alias, if none, specify Marital Status 








If married, full name of Spouse & Maiden Name 
6 





Father's Full Name Mother's Maiden Name 
Educational Institutions Attended (Exclude Elementary School): 


Name and Address of Institution From To Day or Did you 
Street, Cit State, Zip Code Mo. Yr. Mo. Yr. Course Ev Graduate Degree 


Business history for past ten years, starting with your current position & including self- 
employment, unemployment, part-time and all military service. (Continue on separate sheet) 


Name of Employer and complete address From To Full/ Position Reason for 
Street, Ci State, Zip Code Mo... Yrs JMO... Ye. Part Held Leavin 


24. Are you currently engaged in any other business either as proprietor, partner, officer, 
director, trustee, employee, agent or otherwise? Yes No (If yes, explain) 


25. Give all home addresses for the st ten years (other than present 
ress (Street, City, State, Zip Code Fron 


Oe. fs 








Name of Applicant (Print or Type) Signature 











Name of Appropriate Signatory (print or type) Signature 
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Tf there is an amendment to this page, circle question number(s) amended. 


T authorize and request any and all of my former employers and any other person to 
furnish to the agency, jurisdiction or organization with which this application is 
being filed, or any agent acting on its behalf, any information they may have con- 
cerning my credit worthiness, character, ability, business activities, educational 
background, general reputation, together with, in the case of former employers, a 
history of my employment by them and the reasons for the termination thereof. More- 
over, I hereby release each such employer and each such other person from any and 
all liability of whatever nature by reason of furnishing such information to the 
agency, jurisdiction or organization or any agent acting on its behalf. 


Further, I recognize that I may be the subject of an investigative consumer report 
ordered by the agency, jurisdiction, or organization with which this application is 
being filed, and that I have the right to request complete and accurate Jisclosure 
by such agency, jurisdiction, or organization of the nature and scope of the in- 
vestigation requested. 


Ten Year Limit Does Not Apply to Questions 26 through 28. 


IF THE ANSWER TO ANY OF THE FOLLOWING QUESTIONS IS YES, ATTACH COMPLETE DETAILS: 


26. Have you ever: 

A. been the subject of a major complaint or legal proceeding? ... « Sea 
B. been discharged, or requested or permitted to resign for cause?. - . Yes__ 
C. been refused coverage under a fidelity or surety bond, or has 

any surety company paid out any funds on your coverage or 

cancelled such coverage? ... a ee as ee ee es ee - Yes 
D. had a license, permit, eeathticate; registration or membership 

denied, suspended, er or restricted, or had an shapers 

withdrawn for cause? .. en Ohe ete are e.*6 ate a 

been the subject of any order, judgement, ‘ detree or other 

sanction of a foreign court, foreign exchange, or foreign 

goverumental or regulatory agentyT . 2s ss 0 0s ce ss ee . 

been arrested or indicted for any felony or misdemeanor involving 

the purchase, sale or delivery of any security or commodity, or 

arising out of the conduct of the business of a broker, dealer, 

fiduciary, investment company, investment advisor, underwriter, 

bank, trust company, insurance company or other financial in- 

estitution, or involving any crime in which violence or threats of 

violence against any person, dishonesty, wrongful taking of 

any property, or any manner of fraud was a factor, or sae ehie 

conspiracy to commit any of the foregoing? ....... «4 

been convicted, or pleaded guilty or nolo contendere to any 

felony or misdemeanor except minor traffic offenses? ..... 

been a principal or employee of any firm, corporation or 

association which, while you were associated with it, was 

convicted of, or pleaded guilty or nolo contendere to, 

any felony or misdemeanor? ....... ee « 6 oe ee 6a 

or has any firm, corporation or association of which you have 

been a principal or officer ever failed in business, made a 

compromise with creditors, filed a bankruptcy petition or 

been declared bankrupt? ......se+seeeceeveeecves 
While associated in any capacity in the securities, commodities, 
investment advisory, real estate, banking or insurance industry 
or business have you ever: 


ee 











Name of Applicant (Print or Type) Signature 








Name of Appropriate Signatory (print or type) Signature ate 





et 
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there is an amendment to this page, circle question number(s) amended.) 


been found by the Securities and Exchange Commission or in any 
jurisdiction willfully to have made or caused tobe made any 
statement which was, at the time and in the light of the cir- 
cumstances under which it was made, false or misleading with 
respect to any material fact, or to have omitted to state any 
material fact, which was required to be stated, in any appli- 
cation for registration or report required to be filed under 
the Federal securities laws or under the securities laws of 

any jurisdiction, or in any proceeding before the Securities 

and Exchange Commission or any jurisdiction relating to 
securities, the conduct of business or registration as a 

broker, dealer, municipal securities broker, dealer, or 
investment advisor or associated person thereof? .... ee 
willfully made or caused to be made any statement which vas, 

at the time and in the light of the circumstances under which 
it was made, faise and misleading with respect to any material 
fact, or omitted to state any material fact, which was required 
to be stated, in any application for membership or 
participation in, or to become associated with a member of, 

a self-regulatory organization, in any report required to 

be filed with a self-regulatory organization, or in any 
proceeding before a self-regulatory organization? ... ee 
had any temporary or permanent injunction or edutnistrative 
order entered against you or any broker, dealer, investment 
advisor, municipal securities broker or dealer, bank or com 
modities firm with which you were associated in any capacity at 
the time such injunction was entered? . 4. « 2 2% wi coceteeus © 6s ce VES, -NO 


been associated in any capacity with any broker, dealer, 
municipal securities broker or dealer, investment advisor 
or commodity firm which was suspended, expelled or had its 
registration denied or revoked wa any agency, jurisdiction 
Or Organization? . « <2 s+ % ‘ a sicargiecahe deen Ae yee’ 151. (87 isi 6 Mace 
been found to be the cause of any action cited BR 29D2. ce: eae WOBia 
been associated as an officer, a director, a general partner, 

or an owner of 10 percentum or more of the voting securities in, or 

a person who, directly or indirectly, through agreement or otherwise, 
exercised or had power to exercise a controlling influence 

over the management or policies of a broker, dealer or municipal 
securities dealer which had been adjudicated bankrupt or for 

which a trustee has been appointed pursuant to the Securities 

Investor Protection Act of 19702... « «ss 6 « * 
you currently: 

the subject of any unsatisfied judgements or liens? ..... 
associated in any endeavor related directly or indirectly 

to business or financial activities with any person whom you 
,know, or in the exercise of reasonable care should know, to 
be subject to a statutory disqualification? ... eSmiee oec 
the subject of any investigation or proceeding, or have you 
ever been the subject of discipline or found to have violated 
or to have aided, abetted, counselled, commanded, induced or 
procured the violation of any law, rule or regulation by 

any national securities, commodities or banking agency or 
jurisdiction, any national securities exchange, registered 
securities association or clearing agency or by any other 
agency or jurisdiction? ....1 21s ss 6 8 6 6 wes 


f 


oe ec oe @ 








Name of Applicant (Print or Type) Signature 





Name of Appropriate Signatory (print or type) Signature 
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THE FOLLOWING SHOULD BE READ VERY CARFFULLY BY THE APPLICANT 


(1) I hereby certify that I have read and understand the foregoing statements and that 
my responses are true and complete to the best of my knowledze. 


I hereby apply for registration with the organizations and states indicated in 
Question 7 and, in consideration of such organizations and states receiving 

and considering my application, I submit myself to the jurisdiction of such states 
and organizations and hereby certify that I have read, understand and agree to 
abide by, comply with, and adhere to all the provisions, conditions and covenants 
of the statutes, constitutions, certificates of incorporation, by-laws and rules 
and regulations of the states and organizations as they are and may be adcpted, 
changed or amended from time to time, and 1 agree to comply with, be subject to 
and abide by all such requirements and all rulings, orders, directives and 
decisions of, and penalties, prohibitions and limitations imposed by such states 
and organizations, subject to right of appeal as provided by law; and I azree 
that any decision of such states and organizations as to the results of any 
examination(s) that I may be required to pass will be accepted by me as final. 


I further agree that neither the states or organizations nor their officers, 
employees, and others acting on their behalf shall be liable to me for action 
taken or omitted to be taken in official capacity or in the scope of employment, 
except as otherwise provided in the statutes, constitutions, certificates of 
iftcorporation, by-laws or the rules and regulations of such states and organi- 
zations. 


I authorize the states and organizations to make available to any employer or 
prospective employer, or to any federal, state or municipal agency, or any 
securities or commodities industry self-regulatory organization any information 
they may have concerning me; and 


I release the states and organizations, their employees and agents, from any 

and all liability of whatever nature by reason of furnishing such information. 

I likewise release any employer, former employer, their employees and authorized 
agents from any liability whatever for furnishing such information to the states 
and organizations. 


I certify to arbitrate any dispute I may have that is required to be arbitrated 
in accordance with the arbitration rules, constitutions, or by-laws of the organ- 
izations with which I register. 


I, the undersigned, for the purpose of complying with the laws of the State(s) 
I have designated in Item 7 relating to either the registration or sale of 
securities or commodities, hereby irrevocably appoint the administrator, of 
each of those State(s), or such other person designated by law, and the 
successors in such office, my attorney in said State(s) upon whom may be 
served any notice, process of pleading in any action or proceeding against 

me arising out of or in connection with the offer or sale of securities cr 
commodities, or out of the violation or alleged violation of the aforesaid laws 
of said State(s) and I do hereby consent that any such action or proceeding 
against me may be commenced in any court of competent jurisdiction and proper 
venue within said State(s) by service of process upon said appointee with the 
same effect as if I was a resident in said State and had lawfully been served 
with process in said State(s). It is requested that a copy of any notice, 
process or pleading served hereunder be mailed to me at my residence. 


NOTARIZATION OF APPLICANT'S SIGNATURE 





Date Signature of Applicant 





Date Signature of Witness 


(Witness must be either a partner of the firm, officer of the corporation, branch 
office manager, or authorized employee. Please indicate which). 
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STATE OF 





County $s: 





Subscribed and sworn before me this _ day of A.D., 19__ 





Notary Public 





My commission expires County of State of 





To the best of my knowledge and belief, the applicant is currently bonded and, at the 
time of approval, will be familiar with the statute(s), constitution(s) and rules of 

the agency, jurisdiction or organization with which this application is being filed, 

and the rules governing registered persons, and will be fully qualified for the position 
for which application is being made herein. I agree that, notwithstanding the approval 
of such agency, jurisdiction or organization which hereby is requested, I will not 
employ the applicant in the capacity stated herein without first receiving the approval 
of any authority which may be required by law. This firm has communicated with all the 
previous employers of the applicant during the past three years, as set forth below: 


BY 
POSITION OF PHONE, LLETTER 
VIEW 


In addition, I have taken appropriate steps to verify the statements contained in this 
application and to inquire into the past record and reputation of the applicant. 








Print Name of Appropriate Signatory Signature of Appropriate Signatory 
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GENERAL INSTRUCTIONS - U-4 


1. All information must be typed or neatly printed in 
BLACK INK. 


2. Initial application must have original signatures of 
applicant and signatory on all pages. Each amended 
page must have an original signature of applicant 
and appropriate signatory. All required signatures 
must be originals; mechanical reproductions of 
signatures will not be accepted. 


3. All questions on the form must be answered 
unless specifically directed otherwise. Failure to do 
so will cause the agency, jurisdiction or organization 
to which the form is sent to return it unprocessed 
and thus delay registration and increase cost. 


4. Applicant must use all space provided on the form 
before using attachment sheet. Space permitting, 
the answers to more than one question may appear 
on an attachment sheet, so long as the questions are 
clearly identified. Be certain the name of botti the 
applicant and the appropriate signatory appear on 
every attachment sheet. 


5. For the purposes of this form, the term-“agency” 
means any regulatory body of the Federal 
Government (e.g., The Securities and Exchange 
Commission). 


6. For the purposes of this form, the term 
“jurisdiction” means a state, a territory, the District 
of Columbia, the Commonwealth of Puerto Rico, a 
province of the Dominion of Canada or any 
subdivision or regulatory body thereof. 


7. For the purposes of this form, the terms “self- 
regulatory organization” or “organization” mean any 
national securities and commodities exchange, any 
registered national securities association (e.g., the 
NASD), or any registered clearing agency. 


8. All information required by Form U-4 must be 
submitted on the officially prescribed form, or 
mechanical reproduction thereof. All pages 
containing this information may be mechanically 
reproducted by any method producing clear, legible 
copies of identical type size. 


INSTRUCTIONS 


Question #1 
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Fill in applicant’s full legal name. 
Question #2 


Give date applicant first started employment with 
the member firm. 


Question #3 


Give the firm’s computerized NASD identification 
number (if known and applicable). 


Questions #4 & 5 


Give complete name of your organization and the 
address of the firm’s main office (including zip 
code). 


Question #6 


Give address of the office in which applicant will be 
employed. 


Question #7 


Indicate all applicable registrations using the 
following codes: 


1, Initial Registration—First time registering with 
agency, jurisdiction or organization 


2, Transfer—When applicant transfers registration 
from one firm to another 


Question #8 


If applicant is to be registered simultaneously with 
two or more broker/dealers, check “yes” and 
indicate the other firm(s) and authorized person(s) 
contacted to verify employment and acceptance of 
dual registration. 


Question #9 


Since the applicant could be classified in more than 
one category, be certain to check all applicable 
boxes (e.g., the applicant could be applying as a 
registered representative, vice president and branch 
office manager). Consult the rules and statutes of 
the appropriate exchange, association and/or 
jurisdiction. If the position applied for does not 
appear, check the box marked “other” and specify 
position. 
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Question #10 


If the applicant will be qualified and designated as 
either the Chief Financial Options Principal or Senior 
Registered Options Principal, or both, or Compliance 
Registered Options Principal, indicate in this area. 


Question #11 


Furnish the requested details if the answer to any 
part of this question is “Yes.” 


Question #12 
Fill in applicant’s full legal name. 
Question #13 


If federal law does not require you to have a social 
security record, such as foreign nationals working in 
foreign offices, write “Not Applicable—Foreign 
National.” 


Question #14 


This should be your CURRENT legal address. If you 
expect to move within three months from the date on 
which the application is submitted and know the new 
address, give the new address on a separate 
attachment or notify the agency, jurisdiction or 
Organization with which you are registering 
immediately after the new address is known. 


Question #15 
Give full date: Month, day, year. 


Question #16 


Give city and state. If born outside the U.S., give city 
and country. 


Question #17 

Give complete physical description of applicant. 
Question #18 

Include any names by which you are or have been 
known, other than your current legal name. This 
would include any nicknames by which you have 


been known since adulthood. 


Question #19 
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Give current marital status: 
divorced, separated or widowed. 


Single, married, 


Question #20 

Give either FULL name of husband or FULL name of 
wife including her maiden name. Do not use 
nicknames or aliases. 


Question #21 


Give FULL maiden name of mother and FULL name 
of father. Do not use nicknames. 


Question #22 

Give a complete list of schools attended, dates of 
attendance, major courses taken, day or evening 
classes (or both), type of degree awarded (if 
applicable). Do not list pre-high school education, 
unless it was the last school attended. 

Question #23 

Show all employment, self-employment and military 
service for the last ten years. Be certain to include 
dates of employment, and the full names and 
addresses of all previous employers. All time for the 
previous ten years must be accounted for. 
Question #24 

1. The full name and address of the business, 

2. the nature of the business, 

3. your title or position, 

4. a brief description of your duties, 


5. the amount of time you devote to the business, 


6. whether it is during securities trading business 
hours. 


Question #25 


List all home addresses for the last ten years. Please 
do not give post office boxes. 


Question #26 (A-!) 


For each question answered “Yes,” supply the 
following information: 
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1. Who was involved, 


2. When it happened, 


3. What the circumstances were, in your own words, 


4. What the final determination was, if any, 
5. A copy of any applicable documents. 
Question #27 


A. For each question answered “Yes,” supply the 
following information: 


1. Who was involved, 

2. When it happened, 

3. What the circumstances were, in your own words, 
4. What the final determination was, if any, 

5. A copy of any applicable documents. 

B. If answered “Yes,” give complete details of the 
circumstances surrounding the misstatement. 
Include specific details such as the parties involved 
and dates, and attach a copy of any proceeding 
regarding the finding of a misstatement. 

C. If answered “Yes,” give complete details of the 
circumstances surrounding the misstatement. 
Include specific details such as the parties involved 
and dates. 


Question #27 (D-F) 


For each question answered “Yes,” supply the 
following information: 


1. Who was involved, 

2. When it happened, 

3. What the circumstances were, in your own words, 
4. What the final determination was, if any, 

5. A copy of any applicable documents. 

Question #28 


A. Give complete details including dates, city, state, 
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court, docket number and an explanation of the 
circumstances in your own words. Attach a copy of 
the judgment if available. 


B. If answered “Yes,” indicate the name of the 
person and give complete details of the 
circumstances surrounding your association with 
that person. 


(a) (b) (c) (d) (e) of Section 3(a)(39) of the Securities 
Exchange Act of 1934 indicates when a person is 
subject to a statutory disqualification. 


C. If answered 
information: 


“Yes,” supply the following 


1. Who was involved, 

2. When it happened, 

3. What the circumstances were, in your own words, 
4. What the final determination was, if any, 


5. A copy of the documents, if available. 





PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21649/July 3, 1980 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-6472) 


NOTICE OF PROPOSAL TO ISSUE FIRST MORTGAGE 
BONDS AND PREFERRED STOCK AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), an electric utility subsidiary 
of The Southern Company, a registered holding 
company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
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Company Act of 1935 (“Act”), designating Section 
6(b) of the Act and Rule 50 promulgated thereunder 
as applicable to the proposed transaction. All 
interested persons are referred to the application, 
which is summarized below, for a complete 
statement of the proposed transaction. 


Alabama proposes to issue and sell up to 
$300,000,000 aggregate principal amount of its 
First Mortgage Bonds (“new Bonds”). Of such 
amount it is proposed that up to $150,000,000 
principal amount of new Bonds (“initial series”) will 
be issued in September, 1980 and up to 
$150,000,000 principal amount of new Bonds 
(‘additional series”) will be issued in one or more 
series from time to time not later than February 28, 
1981. It is proposed that each series of new Bonds 
will have a term of not less than five nor more than 30 
years and will be sold at competitive bidding for the 
best price obtainable but for a price to Alabama of 
not less than 98% nor more than 101-3/4% of the 
principal amount thereof, plus accrued interest. 


The new Bonds will be issued under the Indenture 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as heretofore 


supplemented by various indentures supplemental 
thereto, and as to be further supplemented by 


Supplemental Indentures to be dated as of the first 
day of the month of the date on which each series of 
new Bonds is issued. It is further proposed that 
Alabama decide on the term of each series of the 
new Bonds after the date of the respective public 
invitation for proposals and then in each case notify 
prospective bidders by telephone, confirmed in 
writing, of its decision, not less than 72 hours prior to 
the time of each bidding. It is also proposed that in 
each such notice Alabama may designate a lesser 
aggregate principal amount of the new Bonds of the 
particular series to be issued and sold than that 
previously specified in the respective public 
invitation for proposals, and that Alabama reserve 
the right in its discretion to designate a principal 
amount or term for the new Bonds of a particular 
series different from that theretofore specified by 
notice by prospective bidders not less than 24 hours 
prior to the time of each bidding. 


Alabama will provide that none of the new Bonds will 
be redeemed for a five-year period commencing 
with the first day of the month of issuance, 
respectively, at a regular redemption price if such 
redemption is for the purpose or in anticipation of 
refunding such new Bond through the use, directly 
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or indirectly, of funds borrowed by Alabama at an 
effective interest cost to Alabama of less than the 
effective interest cost to Alabama of the respective 
series of new Bonds. Such limitation will not apply to 
redemptions at a special redemption price by 
operation of the improvement (sinking) fund or the 
maintenance and replacement provisions of the 
above-mentioned Indenture or by the use of 
proceeds of released property. 


Alabama also will convenant that it will not redeem 
any of the new Bonds of a particular series, in any 
year prior to the fifth year after the issuance of such 
series, through the operation of the improvement 
(sinking) fund provisions in a principal amount 
which would exceed the improvement fund 
requirement attributable to such series (i.e., 1% of 
the aggregate principal amount of such series). 


Alabama also proposes to issue up to $100,000,000 
aggregate stated value of its Preferred Stock, with a 
stated value of up to $100 per share (“new Preferred 
Stock”), and to sell such securities at competitive 
bidding for the best price obtainable (after giving 
effect to the purchasers’ compensation hereinafter 
referred to) but for a price to Alabama (before giving 
effect to such purchasers’ compensation) of not less 
than 100% nor more than 102% of the stated value 
per share, which shall also be the public offering 
price per share. In addition, Alabama proposes to 
pay to the purchasers of the new Preferred Stock 
compensation for their services in purchasing and 
making a public offering of such shares, which 
compensation shall be included as part of the 
competitive bidding on the new Preferred Stock. It is 
proposed that the new Preferred Stock be issued in 
one or more series from time to time not later than 
February 28, 1981. 


The terms of each series of the new Preferred Stock 
will be established by amendment to the charter of 
Alabama. Alabama may also make provision for a 
cumulative sinking fund for the benefit of the new 
Preferred Stock which would retire not more than 5% 
annually of the number of shares initially issued of 
the particular series, commencing five years or later 
after the sale, with the non cumulative option on any 
sinking fund date, commencing five years or later 
after the sale, of redeeming an additional like 
number of shares. 


Alabama will provide that no share of the new 


Preferred Stock will be redeemed for a five-year 
period, commencing with the first day of the month 
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of issuance, respectively, if such redemption is for 
the purpose or in anticipation of refunding such 
share directly or indirectly through the incurring of 
debt, or through the issuance of stock ranking 
equally with or prior to the new Preferred Stock as to 
dividends or assets, if such debt has an effective 
interest cost to Alabama or such stock has an 
effective dividend cost to Alabama of less than the 
effective dividend cost to Alabama of the respective 
series of the new Preferred Stock. 


Alabama may request by amendment hereto that 
one or more of such sales of new Bonds or new 
Preferred Stock be excepted from the competitive 
bidding requirements of Rule 50. Alabama proposes 
to use the proceeds from each sale of the new Bonds 
and the new Preferred Stock, along with other funds, 
to finance its business as an electric utility company, 
primarily the repayment of outstanding short-term 
indebtedness and the payment of costs incurred in 
its ongoing construction program. 


Statements of the fees, commissions and expenses 
to be incurred in connection with each issuance and 
sale of securities, other than the respective 
underwriting discounts and commissions, will be 
filed by amendments to the application. The 
Alabama Public Service Commission has authorized 
the proposed transactions. It is stated that no state or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Alabama states that any amendment and/or 
pertinent information to this application seeking 
authority to issue and sell any additional series of 
new Bonds or any series of new Preferred Stock will 
be filed not less than 10 business days prior to the 
proposed effective date of the supplemental order 
relating thereto. Alabama will concurrently serve a 
copy of any such amendment and/or pertinent 
information upon any person who had, not later than 
July 30, 1980, requested a hearing on or advice as to 
whether a hearing is ordered with respect to any 
additional series of new Bonds or any series of new 
Preferred Stock. Any person so served may then, not 
less than five business days prior to the proposed 
effective date of the supplemental order, request a 
hearing onthe terms and conditions of the additional 
series of new Bonds or series of new Preferred Stock. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 30, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
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request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application as filed or as it may be amended, may be 
granted effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21650/July 3, 1980 


In the Matter of 


TRANSOK PIPE LINE COMPANY 
Tulsa, Oklahoma 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


(70-6467) 


ORDER AUTHORIZING CAPITAL CONTRIBUTION 
BY PARENT COMPANY TO SUBSIDIARY PIPE LINE 
COMPANY 


Public Service Company of Oklahoma (“PSO”), an 
electric utility subsidiary of Central and South West 
Corporation, a registered holding company, and 
Transok Pipe Line Company (“Transok”), a 
subsidiary pipeline company of PSO, have filed an 
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application-declaration with this Commission 
pursuant to Sections 9, 10, and 12 of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rules 43 and 45 promulgated thereunder 
concerning the following transaction. 


Transok is an intrastate pipeline company with 
operations limited to its state of incorporation, 
Oklahoma. All of its common stock is owned by PSO. 
Transok is engaged in the purchase, transportation 
and sale to PSO of natural gas pursuant to a 
contractual arrangement to supply PSO’s electric 
generating stations with boiler fuel on a long-term 
basis. 


PSO proposes to make a capital contribution of 
$10,000,000 to Transok. The full amount of the 
capital contribution will be used to increase 
Transok’s equity base primarily to support 
refinancing of $27,000,000 of Transok bonds due in 
November, 1980. 


The proceeds of the capital contribution will be used 
to repay short-term debt incurred in connection with 
Transok’s 1979 and 1980 construction programs. At 
July 15, 1980, short-term borrowings will 
approximate $11,000,000. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$2,250. No state or federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21616), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, be, and it hereby is granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rules 24 
and 50 promulgated under the Act. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21651/July 7, 1980 


In the Matter of 


OHIO POWER COMPANY 
CENTRAL OHIO COAL COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


(70-6447) 


NOTICE OF PROPOSED TRANSFER OF COAL LANDS 
AND RELATED ASSETS TO COAL MINING 
SUBSIDIARY AND PROPOSED INCREASE OF 
RETURN ON PRIOR INVESTMENTS THEREIN 


NOTICE IS HEREBY GIVEN that Ohio Power 
Company (“Ohio Power’), an electric utility 
subsidiary of American Electric Power Company, 
Inc., aregistered holding company, and Central Ohio 
Coal Company (“COCO”), acoal mining subsidiary of 
Ohio Power, have filed with this Commission an 
application-declaration and an amendment thereto 
pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6, 7,9 and 10 
of the Act and Rules 50(a)(3) promulgated 
thereunder as applicable to the proposed 
transactions. All interested persons are referred to 
the amended application-declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Ohio Power proposes to transfer certain coal lands, 
mineral rights, structures and equipment (in which 
it had a net investment of approximately 
$30,413,000 as of December 31, 1979), which 
represent a major portion of the assets associated 
with the Muskingum Mine, to COCO. Such transfer 
would be financed partially by long-term interest- 
bearing notes to be issued by COCO to Ohio Power, 
and partially by a capital contribution by Ohio Power 
to COCO. It is also proposed that the rate of return 
allowed Ohio Power on its prior investment in COCO, 
which rate is reflected in the price paid by Ohio 
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Power for coal from COCO, be increased from 6% per 
annum on the portion of COCO’s capital and surplus 
(including declared but unpaid dividends) which is 
invested by Ohio Power in COCO, to a rate of 13% per 
annum on COCO’s equity (excluding retained 
earnings). 


COCO was incorporated in the State of Ohio in 1946 
for the purpose of conducting surface coal mining 
operations for Ohio Power. COCO operates the 
Muskingum Mine, which is located in the Ohio 
counties of Morgan, Muskingum and Noble, on lands 
owned or controlled by Ohio Power. COCO supplies 
coal to Ohio Power pursuant to a contract dated 
February 15, 1946, which, as amended and 
supplemented (the “Coal Contract”), gives COCO the 
exclusive right to mine coal from certain designated 
lands owned or controlled by Ohio Power, and 
provides that COCO shall sell and deliver to Ohio 
Power, and Ohio Power shall accept and pay for, all of 
the coal produced by COCO from such lands. The 
price of the coal sold and delivered under the Coal 
Contract is an amount equa! to the sum of: (a) the 
entire cost to COCO of mining, preparing and 
delivering such coal (including carrying charges on 
the coal lands billed by Ohio Power to COCO); and (b) 
an additional amount sufficient to give COCO a 
return (after taxes) of 6% per annum on the portion 
of its capital and surplus (including declared but 
unpaid dividends) which is invested by Ohio Power 
in COCO. 


The Muskingum Mine is a large surface coal mine, 
encompassing more than 150,000 acres, located 
about 5 miles from Ohio Power's Muskingum River 
Generating Station (the “Muskingum River Plant”) at 
its closest point. After cleaning at a preparation 
plant, coal from the Muskingum Mine is transported 
to the Muskingum River Plant by an overland 
conveyor belt system. The amount of recoverable 
clean coal remaining in the Muskingum Mine is 
estimated to be approximately 73 million tons. It is 
anticipated that this coal will be mined at an average 
annual rate of 2.3 to 2.4 million tons. The 
Muskingum River Plant, located on the Muskingum 
River near Beverly, Ohio, is a5-unit coal-fired steam- 
electric generating plant having a net power 
capability (winter rating) of 1,375,000 kilowatts. 


It is proposed that Ohio Power transfer to COCO (i) all 
the land, mineral rights, structures and equipment 
related to the Muskingum Mine which are presently 
carried on Ohio Power’s books and which are the 
subject of carrying charge billings to COCO, and (ii) 
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the Muskingum Mine preparation plant addition 
(“Preparation Plant”), a major addition completed 
on February 4, 1980, to the original coal cleaning 
plant (including in (i) above) and which is estimated 
to have a total construction cost of $18,000,000, the 
Preparation Plant not previously having been the 
subject of carrying-charge billings to COCO. The 
following table summarizes the property proposed to 
be transferred (book value figures as of December 
31, 1979, in thousands): 


TABLE 

Accumulated 
Depreciation 
Depletion Net 
and Book 
Amortization Value 


Electric Plant 

In Service 
(currently subject 
to carrying-charge 
billings) 

Surface lands and 
coal reserves 
Original cleaning 

plant and related 
equipment 
Other structures 
and equipment 
TOTAL 


Original 
Cost 
$21,931 


$8,108 $13,823 


2,211 613 1,598 
1,854 


$25,996 


1,047 
$9,768 


807 
$16,228 


(Not currently subject to carrying-charge billings) 

Construction Work 

in progress 
Additions to pre- 
paration plant faci- 
lities, less contract 
retentions of 
$272,000 

Other lands and 
rights 

Total Subject to 
Transfer 


13,798 13,798(1) 


387 387 


$40,181 $9,768 $30,413 





(1) Construction of the Preparation Plant 
improvements was completed on February 4, 1980 
at a cost of approximately $18,000,000. 


The property to be transferred would be conveyed at 
Ohio Power’s net book value for such assets as of the 
first day of the month in which the transfer takes 
place. It is proposed that in exchange for the 
conveyance of such properties, COCO will issue 
long-term notes (“Notes”) to and obtain capital 
contributions from Ohio Power in proportions equal 
to the debt-equity ratio of Ohio Power as of 
Yecember 31, 1979. On such date the capitalization 
atios of Ohio Power were 56.3% debt and 43.7% 
preferred and common equity. 
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It is proposed that the annual interest rate on the 
Notes shall be equal to the effective interest cost of 
Ohio Power's most recently issued series of first 
mortgage bonds, which was its 10-3/4% series due 
1989, issued in September 1979, which have an 
effective interest cost of 10.75% per annum. The 
Notes to be issued by COCO would mature 30 years 
from the date of issuance and would be prepayable 
at any time without penalty. 


It is proposed that the return on equity applicable to 
the capital contributions shall be based on the 
weighted cost of money of Ohio Power’s last issue of 
preferred stock and the rate of return on common 
equity determined and allowed by the Federal 
Energy Regulatory Commission (“FERC”) in its most 
recent wholesale rate proceedings involving Ohio 
Power. Since there is at present no such applicable 
FERC order, it is proposed that the cost of common 
equity capital be set (until there is such an 
applicable FERC order) at 13%, which rate is no more 
than the level allowed in the most recent order of the 
Public Utilities Commission of Ohio in retail rate 
proceedings involving Ohio return on equity 
applicable to the capital contribution would be 
12.03%, as shown in the following table: 


TABLE 
Capital- 
ization 
Component Ratio 
Preferred 
Stock 
Common 
Equity 


Factor 
100 


Weighted 


Cost Cost 


11.9% 27.2% 9.46%(1) 2.57% 


31.8 
43.7% 


72.8 
100.0% 


13.00 9.46 


12.03% 


(1) Cost to Ohio Power of its most recent preferred stock issue, 
its $2.27 series, par value $25, issued in March 1978. 


It is also proposed that the presently allowed 6% rate 
of return, after taxes, for COCO on its existing 
common equity (including retained earnings and 
declared but unpaid dividends) under the Coal 
Contract be increased to a rate of 13% on said 
common equity (excluding retained earnings and 
declared but unpaid dividends). Ohio Power and 
COCO therefore propose to amend the Coal Contract 
to provide that the price to be paid by Ohio Power for 
coal delivered thereunder be an amount equal tothe 
sum of: (a) the entire cost of COCO of mining, 
preparing and delivering such coal; (b) interest on 
COCO’s indebtedness, including the Notes; and (c) 
an additional amount sufficient to give COCO a 


656/SEC DOCKET 


return, after taxes, of 13% an its common equity 
prior to the proposed transfer of assets and a return, 
after taxes, of 12.03% on the new capital 
contributions, both such rates to be adjusted to 
reflect the return last allowed to Ohio Power by FERC 
with respect to its common equity in wholesale into 
proceedings involving Ohio Power, such adjustment 
to occur on January 1 of the year following the year in 
which such FERC order is issued. It is stated that 
until this Commission acts on the instant filing the 
cost of coal shall include the rate of return currently 
allowed under the Coal Contract. 


It is further stated that it was originally contemplated 
that the proposed transfer of Ohio Power’s 
investment in the Preparation Plant would be 
consummated prior to the date of its commercial 
operation. However, since it was completed and put 
into operation on February 4, 1980, prior to the date 
the filing herein was made, Ohio Power has instituted 
an interim billing procedure to recover its carrying 
charges associated with such investment. Such 
billings, which include compensation for the cost of 
invested capital at a net-of-tax composite rate of 
11.31%, have been made subject to adjustment or 
refund, as may be ordered by this Commission. 


COCO claims exemption from the competitive 


bidding requirements of Rule 50 for its issuance of 
Notes to Ohio Power pursuant to Rule 50(a)(3). 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that no state and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than August 4, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
amended application-declaration which he desires 
to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date the application-declaration, as 
amended or as it may be further amended, may be 
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granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21652/July 8, 1980 


In the Matter of 

BLACKHAWK COAL COMPANY 

c/o American Electric Power Service Corporation 
2 Broadway 

New York, New York 10004 

INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 

Fort Wayne, Indiana 46801 

(70-6273) 


NOTICE OF PROPOSED SALE OF COAL MINES 


NOTICE IS HEREBY GIVEN that Indiana & Michigan 


Electric Company (“I&M’), an electric utility 
subsidiary of American Electric Power Company, 
Inc. (“AEP”), a registered holding company, and 
Blackhawk Coal Company (“Blackhawk”), a coal 
mining subsidiary of I1&M, have filed with this 
Commission an application-declaration and an 
amendment thereto pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6, 7, 9, 10, 12(b), 12(f) and 13(b) of the Act 
and Rules 43, 45, 50(a)(3) and 86-92 promulgated 
thereunder as applicable to the proposed 
transactions. All interested persons are referred to 
the amended application-declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 
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By order dated October 21, 1974 (HCAR No. 18614), 
1&M was authorized to acquire up to $10,000,000 of 
notes to be issued by Braztah Corporation 
(“Braztah’), a subsidiary of McCulloch Oil 
Corporation (“McCulloch”), for the purpose of 
financing the expansion and operation of certain 
coal mines located in Carbon County, Utah (“Carbon 
County Mines”), from which mines McCulloch and 
Braztah were to sell coal to AEP system companies 
pursuant to a June 19, 1974, coal supply contract. 
By order dated June 26, 1975 (HCAR No. 19064), 
1&M was authorized to acquire the Carbon County 
Mines and related equipment, pursuant to 
arrangements therein set forth, which included, 
among other things, |&M’s employment of Braztah to 
operate the mines until December 31, 1999. Title to 
the mines and equipment was taken by Franklin Real 
Estate Company (‘Franklin’), a real estate 
subsidiary of AEP. The results of Braztah’s operating 
the mines subsequently led to disputes between 
Braztah and McCulloch on the one hand and the AEP 
system on the other. Such controversy was resolved 
in November 1979 when McCulloch, Braztah, |&M 
and Franklin entered into a Settlement Agreement 
and a Post-Closing Adjustment Agreement 
(collectively the “Settlement Agreement”). Under 
the Settlement Agreement (1) the provision that 
Braztah was operator of the Carbon County Mines 
was terminated; (2) Braztah assigned to Franklin 
Braztah’s application to the Bureau of Land 
Management, Department of Interior, for a United 
States Coal Lease (No. U-25683) (the “Federal Coal 
Lease”), which was not previously transferred when 
Franklin purchased the bulk of the Carbon County 
Mines’ reserves in 1975; (3) 1&M paid to McCulloch 
and Braztah $15,000,000 on November 30, 1979, 
$4,125,000 on June 27, 1980, and agreed to pay an 
additional amount aggregating $19,800,000 (the 
“Braztah Obligation”) ininstallments over a five-year 
period ending in 1985; and (4) |&M agreed to pay 
McCulloch and Braztah, if the Federal Coal Lease 
were issued to Franklin on or before June 27, 1985, 
the amount of $3,888,000 (the “Contingent Braztah 
Obligation”), in installments beginning on the latter 
of June 27, 1981, or the June 27 next following the 
issuance of such lease, and on each June 27 
thereafter to and including June 27, 1985, with 
interest on the unpaid balance of said amount at the 
rate of 8% per annum from June 27, 1979. The 
Carbon County Mines are currently being operated 
by Price River Coal Company (“Price”), a coal mining 
subsidiary of |&M; coal therefrom is presently being 
mined at the rate of 1.25 to 1.3 million tons per year, 
all of which is currently being delivered to 1&M’s 
Tanners Creek Plant; and 1&M’s investment therein 
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as of February 29, 
$190,482,000. 


1980, was approximately 


In the instant filing applicants-declarants request 
authorization (1) for |&M totransfer its interest inthe 
Carbon County Mines and related reserves, leases, 
options, equipment, and stock certificates and other 
instruments representing water rights, water way 
and other licenses, etc., related to the ownership and 
operation of the Carbon County Mines (all such 
assets collectively, the “Mines”) to Blackhawk, and 
(2) for Blackhawk to spend up to $13,000,000 
between December 31, 1980, and June 30, 1981, on 
additional mine improvements in the event that a 
contemplated sale of the Mines to non-affiliated 
parties is not consummated prior to December 31, 
1980. 


On May 29, 1980, I&M and Franklin (collectively the 
“Prospective Seller’) entered into an agreement 
(“Agreement”) dated as of May 1, 1980, with 
Alusuisse of America, Inc. (“Alusuisse”’) and 
Samusa, Inc. (““Samusa”), a subsidiary of Alusuisse, 
non-affiliates of AEP (collectively the “Prospective 
Purchaser’), for further negotiations during a 
Negotiation Period (of a maximum of 180 days) to 
attempt to evolve arrangements on mutually agreed 
conditions providing for (i) a Mine Purchase 
Agreement under which the Prospective Seller 
would sell the Mines to the Prospective Purchaser; 
and (ii) a Coal Supply Agreement under which the 
Prospective Purchaser would sell to 1&M, for the 
benefit of |&M and/or its affiliates and possibly non- 
affiliates, for up to 60 months following such 
purchase, coal mined by the Prospective Purchaser 
(or an affiliate) from the Mines (or from an 
alternative source), such coal to have 
characteristics as therein set forth, at a base price of 
$40 per ton, f.o.b. mine, plus escalation. 


Under the Agreement the Prospective Purchaser 
also has a separate option to elect, at any time during 
the Negotiation Period, to purchase the Mines for 
cash at a price of approximately $195,000,000, 
subject to adjustments. The amount to be added to 
such option price is to be the sum, without 
duplication, of: (a) the undepreciated value of assets 
added to the Prospective Seller’s Central Asset File— 
Coal Mining Assets—during the period February 29, 
1980, and prior to the close of business on the fifth 
day prior to the closing date; and (b) amounts not 
exceeding in any one case, or in the aggregate, the 
respective amounts set forth in an appendix to the 
Agreement concerning projects involving projected 
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capital expenditures during the period March 1, 
1980, through December 31, 1980 (approximately 
$10,000,000 in the aggregate), expended by, 
and/or recorded on the accounting records of, the 
Prospective Seller in accordance with its normal 
accounting procedure, in accordance with written 
commitments authorized under the Agreement. The 
amount to be deducted from such option price is to 
be the sum, without duplication, of: (a) the aggregate 
amount of earnest money previously paid to the 
Prospective Seller under the Agreement; (b) the 
depreciated value of any depreciable assets 
included in the Prospective Seller's Central Asset 
File—Coal Mining Assets—at February 29, 1980, 
which shall have been retired subsequent to such 
date and prior to the close of business on the fifth day 
prior to the closing date; (c) the aggregate amount of 
depreciation recorded on the accounting records of 
Prospective Seller in accordance with its normal 
accounting procedures concerning depreciable 
assets owned and operated by Prospective Seller as 
a part of the Mines during the period subsequent to 
February 29, 1980, and prior tothe close of business 
on the fifth day prior to the closing date; (d) the 
amount of $3,880,000, the Contingent Braztah 
Obligation, if the assignment to Franklin of the 
Federal Coal Lease shall not have been approved 
prior to the closing date and the Prospective 


Purchaser shall have assumed the obligation of the 
Prospective Seller to pay such amount to McCulloch 
and Braztah; and (e) accounts payable applicable to 
approved capital expenditure projects listed in the 
appendix to the Agreement if the Prospective 
Purchaser shall have, at the closing date, assumed 
the obligation to make such payments in lieu of the 


Prospective Seller. The arrangements for the 
determination of and adjustments to the option price 
are designed to provide for the recovery, in the event 
the Prospective Purchaser exercises its option, by 
1&M of its investment in the Mines. As of February 
29, 1980, |&M’s investment therein was as follows 
(in thousands): 
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Coal Prop- 
erty Held 
For Future 
Service Use 
$955 $308 
482 — 
16,100 33,724 
14,929 _ 
32,370 288 


Plant In 

Total 
$1,263 
482 
49,824 
14,929 
32,658 


Land 

Water rights 

Coal reserves 

Contract settlement 

Depreciable assets 

Development & pre- 
operating expense 

Reorganization deferral 

AFUDC 


56,072 
7,267 


47,079 8,943 
7,267 o- 
28,049 22,223 5,825 
*$190,492 $141,404 $49,088 
*Excludes the Braztah Contingent Obligation. 


The Agreement also contemplates that, if the 
Prospective Purchaser does exercise its option to 
purchase the Mines, I|&M will, if requested in writing 
to do so by the Prospective Purchaser, purchase, 
during a period of approximately five years, unless 
such option shall be earlier terminated by the 
Prospective Purchaser, washed coal from the Mines 
on terms specified in the Agreement, one such term 
being that coal so sold to |&M shall be sold to it ata 
base price of $40 per ton f.o.b. mine, subject to 
escalation. 


The Agreement further contemplates that 1&M and 
Franklin may transfer at any time their entire right, 
title and interest in the Mines to Blackhawk, if (a) 
Blackhawk shall be designated by |1&M and Franklin 
one of the entities constituting the Prospective Seller 
under the Agreement and (b) Blackhawk shall 
execute and deliver a valid and binding Agreement 
pursuant to which it shall expressly assume all the 
obligations of the Prospective Seller under the option 
granted in the Agreement. |&M proposes that it will 
assign and transfer to Blackhawk all of |1&M’s right, 
title and interest, including its beneficial interest in 
assets owned by Franklin for the benefit of 1&M, in 
the assets comprising the Mines (with the exception 
of certain assets which will not be transferred during 
the pendency of the option period); that 1&M and 
Franklin will designate Blackhawk as one of the 
entities constituting the Prospective Seller under the 
Agreement; and that Blackhawk will execute and 
deliver to Alusuisse and Samusa a written 
instrument pursuant to which Blackhawk will 
assume all of the obligations of the Prospective 
Seller under the option provisions of the Agreement. 
Such transaction will enable Blackhawk, in 
conjunction with 1&M and Franklin, to convey the 
Mines to the Prospective Purchaser in the event that 
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(a) a Mine Purchase Agreement is negotiated and 
completed pursuant to the Agreement, or (b) if, 
failing to reach an accord upon such Mine Purchase 
Agreement, Alusuisse and Samusa decide to 
exercise the option granted in the Agreement. 


lt is further proposed that in connection with the 
acquisition by Blackhawk of !&M’s_ beneficial 
interest in the Mines: (i) Blackhawk will assume 
1&M’s Braztah Obligation of $19,800,000 with 
interest at the rate of 8% per annum (and also 
assume I&M’s Contingent Braztah Obligation of 
$3,888,000); (ii) 1&M will make an advance of 
$31,000,000 to Blackhawk to be repaid not later 
than December 31, 1981, Blackhawk (a) to pay 
interest on the outstanding balance of such advance 
at the prime rate in effect from time to time of 
Manufacturers Hanover Trust Company, and (b) to 
endeavor to pay back the advance as soon as 
practicable with proceeds from a possible sale and 
leaseback transaction (to be the subject of a future 
filing with this Commission) involving certain coal 
processing and mining equipment; (iii) Blackhawk 
will issue to |&M a promissory note bearing interest 
at the rate of 10.13% per annum (reflecting |&M’s 
weighted average cost of first mortgage bonds 
issued between March 1975 and March 1978) and 
maturing on December 31, 2010; (iv) Blackhawk will 
issue to 1&M approximately 49,800 of Blackhawk’s 
common stock, stated value $1,000 per share; and 
(v) [&M will make a non-interest bearing advance to 
Blackhawk in the amount of $49,100,000, said 
amount to finance Blackhawk’s acquisition of the 
portion of the reserves of the Mines which constitute 
Coal Property Held For Future Use. 


It is also proposed that Blackhawk be authorized to 
make capital expenditures required for mine 
improvements subsequent to December 31, 1980, 
in the event the Mines are not sold by such date. 
Such expenditures are estimated to require up to 
$13,000,000 between such date and June 30, 1981. 
It is proposed that any additional capital required 
will be supplied by |&M, such capital to be split 
between the purchase of debt, in the form of a 
promissory note of Blackhawk maturing December 
31, 2010, and the purchase of equity in proportions 
corresponding to the respective debt-equity ratios of 
1&M at the end of the calendar year preceding the 
year in which such additional capital shall be 
supplied to Blackhawk. The interest rate on the new 
debt would be set at the effective interest cost of 
1&M’s then most recent issue of first mortgage bonds 
preceding each such additional investment. 
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Blackhawk proposes, prior to, or in the absence of, 
any sale of the Mines under the Agreement, to carry 
out the further development and operation of the 
Mines, through Price, functioning as operator as at 
present, and to sell the coal so mined to I&M or to 
such affiliate or non-affiliate as 1&M shall direct. It is 
further proposed that if at any time neither |&M nor 
its affiliates should have any need for coa! produced 
from the Mines, then the excess coal will be sold, to 
the extent practicable, to one or more non-affiliates 
at the highest practicable price. 


|&M proposes, in return for its right to receive all of 
the coal produced by Blackhawk from the Mines, to 
pay Blackhawk such amount as, when added to 
amounts received by Blackhawk from all other 
sources, will be at least sufficient to enable 
Blackhawk to pay when due, all of its operating and 
other expenses, including: (i) any amounts which 
Blackhawk may be required to pay as rent pursuant 
to any lease of real or personal property and/or as 
interest on any indebtedness of Blackhawk for 
borrowed money or purchase money indebtedness, 
issued or assumed by Blackhawk; and (ii) such 
additional amount as, after provision for taxes based 
upon or measured by income, will enable Blackhawk 
to earn a return on its equity equal to the sum of the 
products of (a) the weighted average of the effective 
dividend rates on the appropriately included 
outstanding preferred stock issued by |&M during 
the period when the related investments were made 
by Blackhawk in the Mines, and (b) areturn of 12.5% 
on equity through December 31, 1980, and 
thereafter the return last allowed |&M by the Federal 
Energy Regulatory Commission (“FERC”) on 1&M’s 
common equity in wholesale rate proceedings 
before FERC, multiplied, respectively, by the 
applicable percentages of |&M’s total capitalization 
represented by preferred stock and common equity 
during the periods in which such related 
investments were made by Blackhawk. The return 
factor would be adjusted as a result of a change in 
any FERC-approved return on common equity, 
effective the succeeding January 1. 


It is stated that the “Plant in Service” facilities, 
aggregating approximately $141,000,000 as of 
February 29, 1980, were substantially placed in 
service as of April 1, 1979, following an extended 
development period. During the development 
period, the developmental coal produced was priced 
at the average cost of coal purchased from non- 
affiliated sources by |&M and other AEP system 
companies purchasing such coal. However, upon 
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the declaration of commercial operation, April 1, 
1979, the basis of pricing the coal production shifted 
to the recovery of all expenses associated with the 
mining of such coal, including the cost of capital 
invested in the mining operation. Effective on such 
date I&M began to impute investment carrying 
charges to the current commercial coal production 
on the “Plant in Service” assets. The imputation of 
such investment carrying charges has been 
accomplished on I&M’s books of account by 
crediting “Other Income” (the same classification in 
which the return on investment in Blackhawk would 
be recognized on |&M’s books) with a corresponding 
charge to fuel stock. Depreciation of mining 
equipment in service and amortization have likewise 
been associated directly with tonnages produced. 
The provision for allowance for funds used during 
construction, and associated capitalization as a 
component of mine development costs, was 
discontinued effective April 1, 1979, on assets then 
ready for service. 


It is further stated that to the extent that any 
subsequent order of this Commission authorizes a 
return on investment different from that proposed in 
this amended application-declaration for use in 
determining pricing arrangements for coal 
produced and delivered during this interim period, 
I&M and Blackhawk would reflect any necessary 
adjustments in subsequent coal billings. Applicants- 
declarants claim exemption from the competitive 
bidding requirements of Rule 50 for Blackhawk’s 
issuance of its common stock and notes to |&M 
pursuant to Rule 50(a)(3). 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that no state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions (except that if the proposed coal supply 
arrangements between I&M and Blackhawk are 
reduced to any writing other than the amended 
application-declaration, which is not anticipated, 
then such further writing must be filed with the 
Public Service Commission of Indiana). 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than August 6, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
amended application-declaration which he desires 
to controvert; or he may request that he be notified if 
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the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date the application-declaration, as 
amended or as it may be further amended may be 
granted and be permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issues in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21653/July 9, 1980 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 

NEW ENGLAND ENERGY INCORPORATED 
25 Research Drive 

Westborough, Massachusetts 01581 


(70-5543) 
NOTICE OF PROPOSED INCREASED BUDGET FOR 


OIL AND GAS EXPLORATION AND DEVELOPMENT 
ACTIVITIES 


NOTICE IS HEREBY GIVEN that New England 
Electric System (“NEES”), a registered holding 
company, and its fuel subsidiary New England 
Energy Incorporated (“NEE!”), have filed with this 
Commission a post-effective amendment to their 
application-declaration previously filed and 
amended pursuant to the Public Utility Holding 
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Company Act of 1935 (“Act”), designating Sections 
6(a), 7, 9(a), 10 and 12 of the Act and Rules 43 and 
45(a) promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the application-declaration, as amended 
by said post-effective amendment, which is 
summarized below, for a complete statement 
concerning the proposed transaction. 


By order dated October 30, 1974 (HCAR No. 18635), 
NEES was authorized to organize NEEI, acquire its 
capital stock and make investments (including 
subordinated notes) in NEEI of up to $20,250,000 
through July 31, 1976, and NEE! was authorized to 
enter into a partnership agreement (“Agreement”) 
with Samedan Oil Corporation (“Samedan”), a 
wholly owned subsidiary of Noble Affiliates, Inc., to 
explore for oil and gas in the continental United 
States (both onshore and offshore). NEE! was at that 
time authorized to invest a maximum of 
$10,000,000 in that partnership through July 31, 
1976. By order dated June 18, 1976 (HCAR No. 
19580), NEES was authorized to increase its 
investment in NEEI to $45,000,000 through 
December 31, 1979, with NEE! to use such 
investments to finance its procurement and 
inventory activities and to finance fuel exploration 
and development activities with Samedan and/or 
other parties. By order dated July 19, 1978 (HCAR 
No. 20632), NEE! was authorized to make sales of 
fuel oil to New England Power Company (“NEP”), an 
affiliate, pursuant to a fuel purchase contract on 
terms and conditions therein set forth. By order 
dated December 29, 1979 (HCAR No. 21365), NEEI 
was authorized (1) to enter an amendment to the 
Agreement, which amendment extended the term of 
the Agreement through December 31, 1984, and (2) 
to invest in the partnership with Samedan a 
maximum amount of $30,000,000 for exploration, 
development or any other purpose from January 1, 
1980, through December 31, 1980. 


By post-effective amendment applicants-declarants 
request that the maximum amount NEE! may invest 
in its partnership with Samedan for oil and gas 
exploration, development, or any other purpose from 
January 1, 1980, through December 31, 1980, be 
increased to $60,000,000. It is stated that on the 
basis of the projected exploration activities of 
Samedan (which is the managing partner and has 
responsibility for evaluation and selection of new 
prospects for exploration) for the calendar year 
1980, NEE! now estimates that its share of 
partnership expenses for exploration purposes 
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alone will require capital contributions by NEEI to 
the partnership of approximately $33,000,000. It is 
further stated that NEEI now estimates its share of 
development expenses for the calendar year 1980 
will be approximately $27,000,000, such amount 
representing an increase over earlier estimates due 
to additional expenses of developing several new 
prospects, revised plans for developing a large 
prospect and general inflation. 


There are no additional fees or expenses to be 
incurred in connection with the proposed 
transaction. Itis stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 6, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
Said application-declaration, as amended by said 
post effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended by said post-effective amendment or as it 
may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21654/July 10, 1980 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


(70-6437) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND 
COMMERCIAL PAPER TO DEALERS 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, has filed an application 
and an amendment thereto with this Commission 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50 
promuigated thereunder regarding the proposed 
transaction. 


Columbia proposes to issue notes to banks and 
commercial paper to dealers from time to time 
through May 31, 1981. The aggregate amount of 
bank borrowings and commercial paper will not 
exceed $335,000,000 at any one time outstanding. 
Columbia has no short-term notes outstanding at the 
present time. 


The proposed transaction is designed to enable 
Columbia to furnish funds to its subsidiary 
companies for purchase of gas for underground 
storage and liquid hydrocarbon inventories and for 
other short-term requirements. A separate 
application (File No. 70-6435) has been filed with 
this Commission seeking authorization to furnish 
such funds to its subsidiaries. The short-term gas 
and liquid hydrocarbon requirements of 
approximately $346,100,000 may make it 
necessary to have outstanding at any one time 
through May 31, 1981, short-term notes in the 
aggregate amount of $335,000,000. 


Columbia may sell commercial paper to one or more 
commercial paper dealers and continue to do so as 
long as the effective interest rate on such 
commercial paper is less than the effective interest 
cost which Columbia would have to pay to the banks 
for an equivalent amount of funds as of the date of 
borrowing except that, in order to obtain greater 
flexibility, commercial paper may be issued with a 
maturity of not more than 60 days from the date of 
issue with an effective interest cost in excess of the 
effective interest cost on bank borrowings. 
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Commercial paper will be issued by Columbia in 
denominations of not less than $50,000 nor more 
than $5,000,000 and will be reoffered by the dealer 
or dealers in such a manner as not to constitute a 
public offering. Such commercial paper will be sold 
by Columbia to the dealer or dealers at a discount 
rate which will not be in excess of the discount rate 
per annum prevailing at the date of issuance for 
commercial paper of that particular maturity and 
rating, sold by issuers thereof to commercial paper 
dealers. No commission or fee will be payable by 
Columbia in connection with the issuance and sale 
of such commercial paper. The purchasing dealer, 
however, will reoffer such notes at a discount rate of 
1/10 of 1% per annum less than such discount rate 
to the issuer. 


The commercial paper will be reoffered by the 
commercial paper dealer or dealers to not more than 
200 of their customers (a total of 200 customers if 
more than one dealer) identified and designated in 
non-public lists of institutional investors prepared in 
advance by each of them for this purpose. It is 
expected that Columbia’s commercial paper will be 
held by customers to maturity, but if they wish to 
resell prior thereto, the commercial paper dealer, 
pursuant to repurchase agreement, will repurchase 
the notes and reoffer the same to others in this 
designated list of customers. 


The commercial paper shall be in the form of a 
promissory note with maturities to be determined by 
market conditions, effective interest cost to 
Columbia and Columbia’s anticipated cash 
requirements at the time of issuance. The 
commercial paper to be issued by Columbia, in 
accordance with the established custom and 
practices in the market, would not be payable prior 
to maturity. 


Columbia has negotiated two separate short-term 
lines of credit with commercial banks totaling 
$225,000,000 in order to satisfy its requirements 
through May 31, 1981. The first agreement consists 


of bank loan lines of credit aggregating 
$105,000,000 in accordance with agreements with 
nine participating banks. Under these agreements, 
Columbia will pay the participating banks a fee in 
lieu of compensating balances equal to 1/4% per 
annum times the aggregate amount of the line. 
Borrowings under these lines will bear, at 
Columbia’s option, interest at an effective per 
annum rate equal to; (i) the floating prime rate at 
Manufacturers Hanover Trust Company, or (ii) a 
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margin of 3/8% over the London Interbank Offered 
Rate (“LIBOR”). Assuming that the current prime 
rate of 12% and LIBOR of 8.5% prevail and full 
utilization of the line is made, the effective annual 
cost of borrowing under option (i) would be 12.25% 
and under option (ii) would be 9.125%. The second 
agreement consist of bank loan lines of credit 
aggregating $120,000,000 in accordance with 
agreements with twenty-four (24) participating 
banks. Borrowings under these lines will bear 
interest at an effective per annum rate equal to the 
floating prime rate at Morgan Guaranty Trust 
Company. 


It is Columbia’s intent to maintain average annual 
compensating balances in connection with certain 
banks participating in these lines of credit equating 
to the greater of 10% of the lines of credit or 20% of 
the annual average outstanding loan balance. 
Assuming that the current prime rate of 12% prevails 
and that the 10% compensating balances are 
appropriate, the effective annual cost of borrowing 
under this line would be 13.3%. Borrowings under 
these lines of credit will be repaid by May 31, 1981. 
Columbia will also have the right to prepay any or all 
of such bank notes, in whole or in part, without 
penalty. 


The fees, commissions and expenses to be incurred 
by Columbia in connection with the proposed 
transaction are estimated at $25,000, including 
rating fees of $21,000. It is stated that no state or 
federal regulatory authority, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21547), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the 
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certification thereunder with respect to the 
proposed transactions is extended so as to allow 
filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11243/July 3, 1980 


In the Matter of 


PIRVEST, INC. 
2520 West Freeway 
Fort Worth, Texas 76102 


(811-2971) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Pirvest, Inc. (“Pirvest”), a closed-end, non- 
diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), filed an application February 14, 1980, 
and an amendment thereto on May 27, 1980, 
pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that Pirvest has ceased to be 
an investment company as defined in the Act. 


On June 6, 1980, a notice (Investment Company Act 
Release No. 11203) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 
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The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Pirvest, Inc., as an 


investment company under the Act shall cease to be 
in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11244/July 3, 1980 


In the Matter of 


INA CASH FUND, INC. 
3531 Silverside Road 
Wilmington, Delaware 19810 


(812-4692) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR ORDER OF EXEMPTION FROM 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that INA Cash Fund, Inc. 
(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified management investment company, filed 
an application on June 11, 1980, and amendments 
thereto on June 13 and June 27, 1980, for an order of 
the Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Rules 
2a-4 and 22c-1 under the Act to the extent necessary 
to permit Applicant to compute its net asset value 
per share for the purposes of sales, redemptions and 
repurchases of its shares to the nearest onecent ona 
share value of one dollar. Applicant represents that 
in all other respects its portfolio securities will be 
valued in accordance with the views of the 
Commission set forth in Investment Company Act 
Release No. 9786 (May 31, 1977) (“IC-9786”). All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 
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Applicant is a corporation incorporated under the 
laws of the State of Maryland. Applicant states that 
its investment objective is to provide investors with 
preservation of capital, liquidity and, consistent with 
the foregoing objectives, the highest possible 
current income by investing in a broad range of 
money market instruments. Applicant invests in 
instruments consisting of securities issued or 
guaranteed by the United States government or any 
of its agencies or instrumentalities, time accounts 
(largely certificates of deposit) in and bankers’ 
acceptances of large domestic commercial and 
savings banks and savings and loan associations, 
short-term corporate debt including commercial 
paper and variable amount master demand notes, 
and repurchase agreements. In addition, the Fund 
may invest in certificates of deposit of foreign 
branches of domestic commercial banks and 
engage in reverse repurchase agreements, subject 
to certain restrictions set forth in the Applicant’s 
current prospectus. 


Applicant states that when it commenced 
operations on November 5, 1979, its management 
decided that its net income, declared daily as a 
dividend, would include (i) interest accrued and 
discount earned (including both original issue and 
market discount), (ii) all unrealized appreciation 


and depreciation on the Applicant's portfolio 
securities, and (iii) all realized gains and losses on 


the Applicant’s portfolio securities, less the 
applicable expenses of Applicant. It was decided to 
include all unrealized appreciation or depreciation 
in net income, rather than in net assets as certain 
other money market funds did, because the 
Applicant also undertook to use its best efforts to 
maintain a constant net asset value per share. 
Including unrealized appreciation or depreciation in 
net income had the undesirable effect of causing the 
Applicant’s income to fluctuate. Fluctuations in 
income, however, were viewed by the Applicant as 
more acceptable than including unrealized 
appreciation and depreciation in net assets which 
posed the risk of breaking constant net asset value 
per share. 


Applicant now proposes to change its dividend 
policy to include unrealized appreciation and 
depreciation in net assets, rather than in netincome, 
and to round its net asset value per share to the 
nearest cent ona share value of $1.00. The proposed 
change in dividend policy has been occasioned by: 
(1) the desirability of increasing the proportion of the 
Applicant’s portfolio which is invested in securities 
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with remaining maturities of greater than 60 days, 
and (2) the decision on the part of the National 
Association of Securities Dealers to prepare and 
disseminate for newspaper publication a weekly 
report of annualized yields of money market funds. 
Applicant states that since it will not in the 
foreseeable future want to purchase securities 
having maturities of greater than one year, the Board 
of Directors of Applicant has determined that the 
advantages of the change in dividend policy far 
exceed the disadvantages of complying with the 
restrictions which will be imposed upon the 
Applicant under a “penny rounding” exemptive 
order. 


The application states that Applicant has since 
inception marked to the market its portfolio 
securities with more than 60 days to maturity using 
market quotations. Further the Applicant represents 
that, with the exception of the relief sought here, it 
will in all other respects value portfolio securities in 
accordance with IC-9786. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any 
redeemable security shall sell, redeem or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or sell such security. Rule 2a-4 under the 
Act provides, as here relevant, that “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and 
redemption shall be determined with reference to 
(1) current market value for portfolio securities with 
respect to which market quotations are readily 
available and (2) for other securities and assets, fair 
market value as determined in good faith by the 
board of directors of the registered company. In IC- 
9786 the Commission expressed its view that it is 
inconsistent with Rule 2a-4 for certain money 
market funds to “round-off” calculations of their net 
asset value per share to the nearest one cent on a 
share value of $1.00, because such a calculation 
might have the effect of masking the impact of 
changing values of portfolio securities and therefore 
might not “reflect” its portfolio valuation as required 
by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 


Commission may, upon application, exempt any 
person, security, or transaction or any class or 
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classes of persons, securities or transactions from 
any provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption 
is necessary or appropriate inthe public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant states that its investors place primary 
importance upon maintaining a constant net asset 
value per share. It is the Applicant’s view that 
unanticipated fluctuations in the daily dividend are 
inconsistent with most shareholders’ wishes. Both 
individual and institutional shareholders frequently 
invest cash reserves which occur, for example, 
between settlements on other securities, for 
relatively short periods. Applicant asserts that the 
proposed change in dividend policy will provide the 
Fund shareholders with more stable and predictable 
dividend payments. Applicant contends that in 
determining to change its dividend policy, the 
Applicant's Board of Directors reviewed its 
investment objective and policies, its shareholders’ 
reasonable expectations and desires, and the 
advantages and possible disadvantages of including 
unrealized appreciation and depreciation in net 
assets, rather than net income, and concluded that 
such change was consistent with the economic 
needs and desires of the Applicant’s shareholders. 
Applicant further submits that the requested 
exemptions are appropriate in the public interest 
and consistent with the protection of investors and 
the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant represents that, to the extent necessary, 
Applicant’s Board of Directors will consider the 
advisability of temporarily suspending payment of 
dividends, or making a capital gains or other 
distribution, to maintain a $1.00 price per share, if 
the net asset value per share declines to a value 
below $.996 or rises to a value of above $1.004, 
respectively. In addition, Applicant states that to 
maintain the stability of its price per share Applicant 
will adhere to the following conditions: 


1. The Board of Directors of Applicant, in supervising 
Applicant's operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertake—as a 
particular responsibility within the overall duty of 
care owed to Applicant’s shareholders—to assure to 


the extent reasonably practicable taking into 
account current market conditions affecting 
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Applicant’s investment objectives, that the price per 
share of Applicant's shares as computed for 
purposes of distribution, redemption and 
repurchase, rounded to the nearest one cent, will not 
deviate from $1.00; 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objectives of 
maintaining a stable price per share, and Applicant 
will not (i) purchase an instrument with a remaining 
maturity of greater than one year or (ii) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days; and 


3. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar denominated instruments which the Board of 
Directors determines present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, inthe case of any instrument 
that is not rated, of comparable quality as 
determined by the Board of Directors. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 28, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11245/July 3, 1980 


In the Matter of 


INDEPENDENCE FUND, INC. 
100 Federal Street 
Boston, Massachusetts 02110 


KEYSTONE CUSTODIAN FUNDS, INC. 

as Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES K-2 
99 High Street 

Boston, Massachusetts 02104 


(812-4624) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED ACQUISITION FROM 
SECTION 17(a) OF THE ACT 


Independence Fund, Inc. (“Independence Fund”) 
and Keystone Custodian Funds, Inc. (“Trustee”), as 
trustee for Keystone Custodian Fund, Series K-2 
(“Keystone Fund”) (the Trustee on behalf of 
Keystone Fund and Independence Fund collectively 
referred to as the “Applicants”) filed an application 
on March 11, 1980, and an amendment thereto on 
June 2, 1980, for an order pursuant to Section 17(b) 
of the Investment Company Act of 1940 (‘‘Act”), 
exempting Applicants from the provisions of Section 
17(a) of the Act, to permit Keystone Fund to acquire 
all of the assets of Independence Fund. 


On June 4, 1980, the Commission issued a notice 
(Investment Company Act Release No. 11199) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, 
without passing upon the fact that Independence 
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Fund is a conventional management company and 
Keystone Fund is a common law trust of the type 
described in Section 16(c) of the Act, on the basis of 
the information stated in the application, that the 
terms of the proposed transaction, including the 
consideration to be paid, are reasonable and fair and 
do not involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policies of Keystone Fund and 
Independence Fund and with the general purposes 
of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed acquisition by Keystone Custodian 
Fund, Series K-2, of all of the assets of Independence 
Fund, Inc. be, and hereby is, exempted from the 
provisions of Section 17(a) of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11246/July 3, 1980 


In the Matter of 


CONSTITUTION FUND, INC. 
99 High Street 
Boston, Massachusetts 02104 


and 


KEYSTONE CUSTODIAN FUNDS, INC. 

as Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES K-2 
99 High Street 

Boston, Massachusetts 02104 


(812-4623) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED ACQUISITION FROM 
SECTION 17(a) OF THE ACT 


Constitution Fund, Inc. (“Constitution”) and 
Keystone Custodian Funds, Inc. (“Trustee”), as 
trustee for Keystone Custodian Fund, Series K-2 
(“K-2”) (the Trustee on behalf of K-2 and 
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Constitution collectively referred to herein as the 
“Applicants”) filed an application on March 11, 1980 
and an amendment thereto on June 11, 1980 
requesting an order pursuant to Section 17(b) of the 
Investment Company Act of 1940 (“Act”) exempting 
Applicants from the provisions of Section 17(a) of 
the Act to permit K-2 to acquire all of the assets of 
Constitution. 


On June 4, 1980, the Commission issued a notice 
(Investment Company Act Release No. 11200) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, 
without passing upon the fact that Constitution is a 
conventional management company and K-2 is a 
common law trust of the type described in Section 
16(c) of the Act, on the basis of the information 
stated in the application, that the terms of the 
proposed transaction, including the consideration to 
be paid, are reasonable and fair and do not involve 
overreaching on the part of any person concerned, 
and that the proposed transaction is consistent with 
the policies of Constitution and K-2 and with the 
general purposes of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed acquisition by Keystone Custodian 
Funds, Series K-2, of all of the assets of Constitution 
Fund, Inc. be, and hereby is, exempted from the 
provisions of Section 17(a) of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11247/July 3, 1980 


In the Matter of 


MASSACHUSETTS FUND FOR INCOME 
100 Federal Street 
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Boston, Massachusetts 02110 


KEYSTONE CUSTODIAN FUNDS, INC. 

as Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES B-2 
99 High Street 

Boston, Massachusetts 02104 


(812-4626) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED ACQUISITION FROM 
SECTION 17(a) OF THE ACT 


Massachusetts Fund For Income (‘‘Massachusetts 
Fund”) and Keystone Custodian Funds, Inc. 
(“Trustee”), as trustee for Keystone Custodian Fund, 
Series B-2 (‘Keystone Fund”) (the Trustee on behalf 
of the Keystone Fund and the Massachusetts Fund 
collectively referred to herein as the “Applicants”) 
filed an application on March 11, 1980, and an 
amendment thereto on June 2, 1980 for an order 
pursuant to Section 17(b) of the Investment 
Company Act of 1940 (“Act”), exempting Applicants 
from the provisions of Section 17(a) of the Act, to 
permit the Keystone Fund to acquire all of the assets 
of the Massachusetts Fund. 


On June 4, 1980, the Commission issued a notice 
(Investment Company Act Release No. 11202) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, 
without passing upon the fact that Massachusetts 
Fund is a conventional management company and 
Keystone Fund is a common law trust of the type 
described in Section 16(c) of the Act, that the terms 
of the proposed transaction, including the 
consideration to be paid, are reasonable and fair and 
do not involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policies of Keystone Fund and 
Massachusetts Fund and with the general purposes 
of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed acquisition by Keystone Custodian 


Fund, Series B-2, of all of the assets of 
Massachusetts Fund For Income be, and hereby is, 
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exempted from the provisions of Section 17(a) ofthe 
Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11248/July 3, 1980 


In the Matter of 


FREEDOM FUND, INC. 
100 Federal Street 
Boston, Massachusetts 02110 


and 


KEYSTONE CUSTODIAN FUNDS, INC. 

as Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES K-1 
99 High Street 

Boston, Massachusetts 02104 


(812-4625) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED ACQUISITION FROM 
SECTION 17(a) OF THE ACT 


Freedom Fund, Inc. (“Freedom Fund”) and Keystone 
Custodian Funds, Inc. (“Trustee”), as trustee for 
Keystone Custodian Fund, Series K-1 (“Keystone 
Fund”) (the Trustee on behalf of the Keystone Fund 
and the Freedom Fund collectively referred to herein 
as the “Applicants”) filed an application on March 
11, 1980, and an amendment thereto on June 2, 
1980, requesting an order pursuant to Section 17(b) 
of the Investment Company Act of 1940 (“Act”) 
exempting Applicants from the provisions of Section 
17(a) to permit Keystone Fund to acquire all of the 
assets of Freedom Fund. 


On June 4, 1980, the Commission issued a notice 
(Investment Company Act Release No. 11201) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
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be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter having bee considered, it is found, 
without passing upon the fact that Freedom Fundis a 
conventional management company and Keystone 
Fund is a common law trust of the type described in 
Section 16(c) of the Act, on the basis of the 
information stated in the application, that the terms 
of the proposed transaction, including the 
consideration to be paid, are reasonable and fair and 
do not involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policies of the Freedom Fund and 
the Keystone Fund and with the general purposes of 
the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed acquisition by Keystone Custodian 
Fund, Series K-1, of all of the assets of Freedom 
Fund, Inc. be, and hereby is, exempted from the 
provisions of Section 17(a) of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11249/July 3, 1980 


In the Matter of 


ENERGY FUND INCORPORATED 
GUARDIAN MUTUAL FUND, INC. 
THE PARTNERS FUND, INC. 


and 


NEUBERGER & BERMAN 
522 Fifth Avenue 
New York, New York 10036 


(812-4154) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTION 17(a) OF THE ACT, PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 
THEREUNDER PERMITTING JOINT TRANSAC- 
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TIONS AND PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM SECTION 18(f) 
OF THE ACT 


Energy Fund Incorporated, Guardian Mutual Fund, 
Inc., and The Partners Fund, Inc. (collectively 
“Funds”), each registered under the Investment 
Company Act of 1940 (“Act”) as a diversified, open- 
end, management investment company, and 
Neuberger & Berman (“N&B”), which serves as sub- 
adviser and principal broker for each of the Funds 
(the Funds and N&B are hereinafter referred to 
collectively as “Applicants”), filed an application on 
July 11, 1977, and amendments thereto on 
December 22, 1978, June 27, 1979, and November 
21, 1979, for an order: (1) pursuant to Section 17(b) 
of the Act, exempting from the provisions of Section 
17(a) of the Act proposed portfolio securities loans 
by the Funds to N&B; (2) pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, permitting the 
Funds and N&B to enter into a joint arrangement 
with respect to certain portfolio securities loans; and 
(3) pursuant to Section 6(c) of the Act, exempting 
the Funds’ portfolio securities loans from the 
provisions of Section 18(f) of the Act to the extent 
that such loans might be deemed to result in the 
creation of “senior securities.” 


On May 19, 1980, a notice was issued (Investment 
Company Act Release No. 11175) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that: 
(1) the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act; (2) on the basis of the information stated in the 
application, the terms of the proposed transactions, 
including the consideration to be paid or received, 
are reasonable and fair and do not involve 
overreaching on the part of any person concerned, 
and that the proposed transactions are consistent 
With the respective policies of the Funds and withthe 
general purposes of the Act; and (3) the participation 
by the Funds in the proposed transactions is 
consistent with the provisions, policies and 
purposes of the Act and is not on a basis less 
advantageous than that of any other participant. 
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Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption from the provisions of 
Section 18(f) of the Act, to the extent requested be, 
and hereby is, granted, effective forthwith; 


IT IS FURTHER ORDERED, pursuant to Section 17(b) 
of the Act, that the proposed portfolio securities 
loans by the Funds to N&B be, and hereby are, 
exempted from the provisions of Section 17(a) ofthe 
Act, effective forthwith; and 


IT 1S FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the Funds 
and N&B be permitted to enter into the proposed 
joint arrangement respecting certain portfolio 
securities loans, effective forthwith, in each case 
subject to the following conditions which have been 
agreed to by Applicants: 


(1) At the time of the loan, the Fund will receive from 
the borrower collateral, consisting of cash or 
securities issued or guaranteed by the United States 
Government or its agencies, or any combination 
thereof, at least equal to 100% of the market value of 
the securities loaned. 


(2) The borrower must agree to add to the collateral 
to cover increases in the market value of loaned 
securities. 


(3) The borrower must agree (a) that the Fund is to 
receive all dividends, interest or other distributions 
on loaned securities, and (b) to pay the Fund a 
reasonable return on such loan either in the form of a 
loan fee or premium which gives proper weight to 
prevailing interest rates or from the retention by the 
Fund of part or all ofthe earnings and profits realized 
by the Fund from the investment of the cash 
collateral. 


(4) The Fund will not be required to pay any fees in 
connection with a loan, except (a) reasonable fees to 
a custodian, and (b) fees to a loan broker (other than 
N&B) provided: (i) the broker has disclosed to the 
Fund that it is possible to loan portfolio securities 
without incurring such fees, (ii) the Fund’s Board of 
Directors, or either a committee thereof or an 
investment officer of the Fund, acting within the 
general guidelines established by the Fund’s Board 
of Directors, has determined that such fee is 
reasonable and is based solely on the services 
rendered by such loan broker, and (iii) if under the 
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terms of a specific loan transaction there is to be a 
fee to be paid to the borrower of the securities by the 
Fund out of the interest the Fund expects to earn on 
the cash collateral put up by the borrower for the 
portfolio securities loan (‘Collateral Fee”), such fee 
will be determined by the formula described below 
for transactions in which N&B is involved, or the 
Fund’s Board of Directors, or either a committee 
thereof or an investment officer of the Fund, acting 
within general guidelines established by the Fund’s 
Board of Directors, shall separately consider (before 
making such a payment to comply with the terms 
governing the transaction) the reasonableness of 
any such payment and the reasonableness of the 
return to the Fund after giving effect to such a 
payment. 


(5) In the event the management of a Fund has 
knowledge that a material event will occur affecting 
an investment on loan and in respect of which the 
holder of such investment will be entitled to vote or 
consent, the Fund will call the loan in time to vote or 
consent or will otherwise obtain rights to vote or 
consent. 


(6) A Fund will not make a portfolio securities loan 
when, immediately thereafter and as a result of the 
loan, portfolio securities with a market value of 10% 
or more of the Fund’s total net assets will be subject 
to such loans. 


(7) The Fund will make appropriate disclosure 
regarding portfolio securities loans in any 
prospectus it may be required to provide under the 
Securities Act of 1933, and effect such loan only in 
accordance with the policies set forth in the proxy 
statement utilized in connection with the annual 
meeting of shareholders, unless otherwise 
authorized by vote of the shareholders. 


In addition to the above conditions, the following 
conditions shall apply with respect to portfolio 
securities loans between the Funds and N&B: 


(1) Management of each of the Funds will continue 
to maintain a group of brokerage firms other than 
N&B to which that Fund is willing to make portfolio 
securities loans, using criteria approved by the 
Fund’s Board of Directors. The continued eligibility 
of N&B as a borrower will be subject to its continuing 
to meet such criteria. Firms to which the Funds are 
willing to make portfolio securities loans will be 
provided with information on the Funds’ portfolio 
securities available for loan and the Collateral Fees 
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which the Funds are willing to pay such firms 
(hereinafter referred to as “Posted Rates”). 


(2) All brokerage firms to which portfolio securities 
loans are made, including N&B, will be required to 
execute a loan agreement. 


(3) Each day the Funds will establish their Posted 
Rates in the following manner: at the beginning of 
each day, N&B will advise the Funds of the names of 
three registered investment companies (other than 
the Funds) which as of the close of business the 
preceding day had the largest market value of 
securities on loan to N&B as well as the Collateral 
Fees currently being paid by such investment 
companies on securities loans to N&B. The Funds’ 
Posted Rates for such day will be fixed by averaging 
such three Collateral Fee rates and rounding to the 
nearest 1/8th percent. (N&B has represented that in 
determining the registered investment companies 
from which it will borrow securities, the Collateral 
Fee is only one factor considered and that the 
Collateral Fees charged on outstanding loans are 
revised when appropriate to reflect changes in 
interest rates.) The three investment companies 
utilized for the computation of the Funds’ Posted 
Rates will not be selected with a view to influencing 
the Funds’ Posted Rates, and the formula or method 
for setting the Posted Rate may be changed to 
produce a lower Posted Rate, but under no 
circumstances will the Funds: pay N&B a Collateral 
Fee greater than their Posted Rate. 


(4) When N&B desires to borrow a security which a 
Fund has indicated a willingness to lend, N&B will 
offer to borrow such security from the Fund at the 
Fund’s Posted Rate before attempting to borrow the 
security from any other institution or firm unless 
such other institution or firm has indicated a 
willingness to and will in fact lend the security on 
terms which provide for the payment of a Collateral 
Fee which is 1/8 of 1 percent or more higher than the 
Posted Rate of the Fund. 


(5) In situations where N&B borrows securities from 
a Fund in order to relend them to others, or acts as a 
finder in connection with a securities loan by a Fund, 
the compensation to N&B will not exceed that which 
is customary for performing such functions and any 
excess over the customary compensation will be 
turned over to the Fund. In addition: (a) N&B will 
provide the Funds with relevant information as tothe 
prevailing customary rate; (b) if at any time the 
customary rate declines, N&B will apply such lower 
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rate to transactions with the Funds; and (c) N&B will 
not increase the applicable rate without the prior 
approval and concurrence of a majority of the 
disinterested directors of each of the Funds. 


(6) If, during any month, a Fund is involved in a 
securities loan transaction with or through N&B 
where, because of the shortness of the period during 
which the loan is outstanding, or similar 
circumstances, the Fund’s expenses exceed its 
income from the transaction, N&B will reimburse 
the Fund for such loss. 


(7) In all securities loan transactions involving N&B, 


the collateral posted by N&B will be in the form of 
cash. 


(8) Each of the Funds will maintain a committee of 
disinterested directors which will meet on 
approximately a quarterly basis to review 
information relating to securities loans by their Fund 
in which N&B has been involved to determine 
whether there has been compliance by N&B with the 
above terms and conditions and whether suchterms 
continue to be fair and equitable. The Funds will also 
have the right to have their auditors examine the 
records of N&B relating to its stock loan 
transactions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11250/July 3, 1980 


In the Matter of 


LIQUID GREEN TRUST 
207 Guaranty Building 
Indianapolis, Indiana 46204 


(812-4688) 


NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO S'ECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMIPTION FROM THE PROVISIONS OF 
SECTION 2(a)(41.) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HERE:BY GIVEN that Liquid Green Trust 
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(“Applicant”), registered under the Investment 
Company Act of 1940 (‘Act’) as an open-end, 
diversified management investment company, filed 
an application on June 3, 1980, and amendments 
thereto on June 13, 1980 and June 17, 1980, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder, to the extent 
necessary to permit Applicant to compute its net 
asset value per unit according to the amortized cost 
method of valuing portfolio securities. All interested 
persons are referred to the application on file with 
the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant is a business trust organized and existing 
under the laws of the State of Indiana. Applicant has 
filed with the Commission a Registration Statement 
on Form N-1 pursuant to Section 8(b) of the Act and 
the Securities Act of 1933, as amended. The 1933 
Act Registration Statement on Form N-1 has not 
been declared effective. Thus, Applicant has not yet 
commenced a public distribution of its shares. 


Applicant states that it intends to operate as a 
“money market” fund designed as an investment 
vehicle for investors with temporary or short-term 
reserves. Applicant further states that its investment 
objective is to obtain maximum current income 
consistent with safety of capital and the 
maintenance of liquidity. To realize this objective, 
Applicant proposes to invest in certain high quality 
money market instruments consisting of (i> 
obligations issued by or guaranteed as to principal 
and interest by the U.S. Government, its agencies, or 
instrumentalities; (ii) obligations of the 150 largest 
(in terms of assets) domestic commercial banks and 
the United States branches or agencies of the 50 
largest (in terms of assets) foreign commercial 
banks, including negotiable certificates of deposit, 
commercial paper and bankers acceptances with 
maturities not exceeding one year; (iii) commercial 
paper and variable amount master demand notes, 
with maturities not exceeding nine months, which at 
the time of purchase will be rated A-1 or A-2 by 
Standard & Poor’s Corporation or Prime-1 or Prime-2 
by Moody’s Investors Service, Inc., or if not rated, 
issued by acompany which atthe time of investment 
has an outstanding debt issue rated at least A by 
Standard & Poor’s or Moody’s, provided Applicant's 
board of trustees has made an independent 
determination that the instrument presents minimal 
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credit risks and is of high quality; (iv) corporate 
bonds and debentures which at the time of purchase 
have one year or less remaining to maturity and are 
rated at least AA by Standard & Poor’s or Aa by 
Moody’s; and (v) certain repurchase agreements 
with respect to obligations which, without regard to 
maturity, Applicant is authorized to invest. 


According to the application, Unified Management 
Corporation, an investment adviser to four mutual 
funds and registered under the Investment Advisers 
Act of 1940, will act as Applicant’s investment 
adviser. Applicant further states that its initial 
minimum investment will be $1,000, with a 
subsequent minimum investment of $500. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (ii) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” of 
a redeemabie security issued by a registered 
investment company used in computing its price for 
the purposes of distribution, redemption and 
repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at fair value as determined in good faith by 
the board of directors of the registered company. 
Prior to the filing of the application, the Commission 
expressed its view that, among other things, (1) Rule 
2a-4 under the Act requires that portfolio 
instruments of “money market” funds be valued with 
reference to market factors, and (2) it would be 
inconsistent, generally, with the provisions of Rule 
2a-4 for a “money market” fund to value its portfolio 
instruments on an amortized cost basis (Investment 
Company Act Release No. 9786, May 31, 1977). In 
view of the foregoing, Applicant requests an 
exemption from the provisions of Section 2(a)(41) of 
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the Act, and Rules 2a-4 and 22c-1 thereunder, tothe 
extent necessary to permit Applicant to utilize the 
amortized cost method of valuation. 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions, from any 
provision or provisions of the Act or of the rules 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


In support of the relief requested, Applicant 
represents that its use of the amortized cost method 
of valuation will enable its unitholders to have the 
convenience of determining the value of their 
holdings by knowing the number of units they hold, 
thus simplifying their task of maintaining an 
investment record. Moreover, Applicant states that 
absent unusual circumstances amortized cost 
valuation will represent the fair value of Applicant’s 
portfolio investments, and is appropriate and 
preferable for Applicant. Thus, Applicant contends 
that granting its requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and purposes fairly intended 
by the policy and provisions of the Act. 


Applicant has further agreed that the following 
conditions may be imposed in any order of the 


Commission granting the exemptive 
requested: 


relief 


(1) In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant’s board of trustees undertake—as 
a particular responsibility within their overall duty of 
care owed to Applicant’s unitholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objective, to stabilize Applicant’s net 
asset value per unit, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per unit. 


(2) Included within the procedures adopted by the 
trustees are the following duties and responsibilities: 


(a) Review by the trustees, as they deem appropriate 
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and at such intervals as are reasonable in light of 
current market conditions, to determine the extent 
of deviation, if any, of the net asset value per unit as 
determined by using available market quotations 
from Applicant’s $1.00 amortized cost price per 
unit, and the maintenance of records of such 
review. 


(b) In the event any deviation from Applicant’s $1.00 
amortized cost price per unit exceeds one-half of 
one percent, a requirement that the trustees will 
promptly consider what action, if any, should be 
initiated. 


(c) Where the trustees believe that the extent of any 
deviation from Applicant's $1.00 amortized cost 
price per unit may result in material dilution or other 
unfair results to investors or existing unitholders, the 
trustees shall take such action as they deem 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
units in kind; selling portfolio instruments prior to 
maturity to realize capital gains or losses, or to 
shorten the average portfolio maturity of Applicant; 
withholding dividends; or utilizing a net asset value 
per unit as determined by using available market 
quotations. 


(3) Applicant will maintain a _ dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
unit; provided, however, that Applicant will neither 
(a) purchase any instrument with a remaining 
maturity of greater than one year, nor (b) maintain a 
dollar-weighted average portfolio maturity which 
exceeds 120 days.’ 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition (1) above, and 
Applicant will include in the minutes of trustees’ 
meetings and will record, maintain and preserve for 
a period of not less than six years (the first two years 
in an easily accessible place) a written record of the 
trustees’ considerations and actions taken in 
connection with the discharge of their 
responsibilities, as set forth above. The documents 
preserved pursuant to this condition shall be subject 
to inspection by the Commission in accordance with 
Section 31(b) of the Act, as though such documents 
were records required to be maintained pursuant to 
the rules adopted under Section 31(a) of the Act. 
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(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which 
Applicant’s trustees determine present minimal 
credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not so rated, of 
comparable quality as determined by the trustees. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any such action was taken, Applicant will describe 
the nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 28, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 





‘Applicant states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by the trustees in the exercise of their 
discretion to be appropriate indicators of value, 
which may include among others, (1) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11251/July 8, 1980 


In the Matter of 


EQUITY TRUST SHARES IN AMERICA 
c/o Stifel, Nicolaus & Company, Inc. 
500 N. Broadway 

St. Louis, Mo. 63102 


(811-411) 


NOTICE OF PROPOSAL TO TERMINATE 
REGISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion, that Equity Trust Shares In America 
(“Fund”), registered under the Act as a unit 
investment trust, has ceased to be an investment 
company as defined in the Act. 


Information contained in the files of the Commission 
indicates that the Fund was organized pursuant to a 
Trust Indenture dated June 30, 1930, and executed 
on September 13, 1930, between the Equity 
Securities Corporation (“ESC”), the Fund’s Sponsor, 
and the Mississippi Valley Trust Company 
(“Trustee”). ESC was organized on August 29, 1930, 
under the laws of the State of Missouri for the 
purpose of dealing in securities and the formation of 
investment trusts. Since 1935 ESC has been 
inactive, and since that date its only assets have 
consisted of cash on deposit with the Fund’s Trustee. 
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The Fund registered under the Act on December 18, 
1940. It did not file a registration statement pursuant 
to the Securities Act of 1933 to make a public 
offering of shares of its capital stock. An accountants 
and auditors report to the Board of Directors of ESC 
dated February 5, 1945, states, among other things, 
that as of December 31, 1944, the Fund had 82 stock 
units, comprising 164,000 shares of the Fund 
outstanding, of which 17,712 shares were held by 
the Fund’s Trustee as an integral part of the stock 
units. A stock unit on December 31, 1944, consisted 
of 98 shares of various issues of capital stock listed 
on the New York Stock Exchange and 216 shares of 
the Fund. The Fund’s existence terminated as of 
June 30, 1950, as provided in the Trust Indenture, 
and on September 29, 1950, the first and final 
liquidating payment of $5.2638 per share was 
distributed to the Fund’s shareholders representing 
their pro-rata share of the Fund’s remaining assets. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company 
it shall so declare by order, which may be made upon 
appropriate conditions if necessary for the 
protection of investors, and upon the taking effect of 
such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than August 4, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereo. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Fund at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the matter will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
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of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11252/July 8, 1980 


In the Matter of 


IMS VARIABLE LEVERAGE FUND, LTD. 
11624 Old Trail Court 
Fountain Hill, Arizona 85268 


(812-4685) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
SECTIONS 2(a)(3), 2(a)(19), AND 22(e) OF THE ACT 


NOTICE IS HEREBY GIVEN that IMS Variable 


Leverage Fund, Ltd., aNebraska Limited partnership 


(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified, management investment company, filed 
an application on May 28, 1980, requesting an order 
of the Commission pursuant to Section 6(c) of the 
Act exempting the Applicant from the provisions of 
Sections 2(a)(3), 2(a)(19), and 22(e) of the Act tothe 
extent necessary to allow Applicant to operate using 
the limited partnership form. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it has been organized as a 
limited partnership under the Uniform Limited 
Partnership Act of Nebraska and proposes to 
operate as an open-end, diversified, management 
investment company registered under the Act, with 
the objective of providing investors with capital 
appreciation and modest annual distributions of 
income. Moreover, the Applicant states that it has 
been organized on the initiative of Dr. Hebert W. 
Robinson, who together with members of his family 
owns all of the outstanding stock of International 
Management Systems Corporation. The Applicant 
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further states that it will seek to achieve this 
objective by investing in a diversified portfolio of 
common stocks or securities convertible into 
common stock, or (for defensive purposes or for 
temporary periods) in non-convertible fixed 
obligations. Applicant also states that it may employ 
“leverage” by borrowing money to purchase 
additional securities to better achieve its primary 
investment objective of capital appreciation but that 
this use of leverage will be limited by the Applicant’s 
secondary objective of making moderate annual 
distributions of income. According to the 
application, requests for rulings have been filed with 
the Internal Revenue Service seeking a 
determination that Applicant will be a partnership 
for federal income tax purposes and not an 
association taxed as a corporation. 


The general partners of the Applicant will consist of 
three Director General Partners and an Adviser 
General Partner; the Applicant will be managed 
solely by the Director General Partners except in the 
circumstances described below. Only individuals 
may serve as Director General Partners. They will 
perform the same functions as directors of 
incorporated investment companies. Applicant 
states that the Adviser General Partner, International 
Management Systems Corporation (“IMSC”), in its 
Capacity as such is excluded from participation in 
the management of the Applicant, except in the 
circumstances described below. In its capacity as 
investment adviser, however, IMSC will have the 
authority to act on behalf of the Applicant to the 
extent provided in its advisory agreement. 


According to the application, the Director General 
Partners may act only by majority vote or consent 
and are subject to election and removal by vote of the 
limited partners. Applicant states that a Director 
General Partner may resign by giving not less than 
180 days written notice to the other General 
Partners. If at any time the number of Director 
General Partners is reduced to less than three, the 
remaining Director General Partners shall within 
120 days call a meeting of the limited partners for 
the purpose of electing an additional Director 
General Partner or Partners so as to restore the 
number of Director General Partners to at least 
three. In the event no Director General Partner 
remains, it is the responsibility of the Adviser 
General Partner to call a meeting of the limited 
partners of the Applicant (“Limited Partners”), to be 
held within 60 days of the date the last Director 
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General Partner ceased to act in such capacity, for 
the purpose of determining whether to elect to 
continue the business of the Applicant and, if the 
business is to be continued, electing new Director 
General Partners. During a period of time in which no 
Director General Partner remains, the Adviser 
General Partner is permitted to engage in the 
management, conduct and operation of the 
business of the Applicant to the same extent as a 
Director General Partner. 


According to the application the Applicant’s Limited 
Partners have no right to control the Applicant’s 
business, but may exercise certain rights and 
powers of a Limited Partner under the partnership 
agreement, including voting rights, and the giving of 
consents and approvals provided for in the 
partnership agreement. The partnership agreement 
authorizes Limited Partners to exercise voting rights 
on certain matters, including the right to elect or 
remove general partners, approval or termination of 
investment advisory contracts, approval or 
disapproval of the sale of all or substantially all ofthe 
assets of the Applicant, ratification or rejection of the 
appointment of the independent public accountants 
of the Applicant and amendments tothe partnership 
agreement (other than those to admit or substitute 
Limited Partners or to return or reduce the amount of 
partners’ capital contributions). Applicant states 
that it has been advised that it will be the opinion of 
Nebraska counsel that the existence or exercise of 
these voting rights does not subject the Limited 
Partners to liability as general partners under the 
Uniform Limited Partnership Act of Nebraska. 
However, Applicant further states that it is possible 
that, because of such voting rights, the Limited 
Partners might be found to be subject to liability as 
general partners by the courts of another state. In 
this regard, the Applicant states that, if a Limited 
Partner is sued to satisfy an obligation of the 
Applicant, the Applicant will, upon notice of such 
suit by the Limited Partner, either satisfy such 
obligation or, if it believes such suit is without merit, 
undertake the defense of such suit. In addition, the 
Applicant intends to include in all material contracts 
a provision limiting the claims of creditors to 
Applicant’s assets. The Applicant specifically 
recognizes that in the event a Limited Partner should 
be found to be liable as a general partner, he will be 
required to satisfy such a claim personally to the 
extent that the assets and insurance of the Applicant 
are insufficient to reimburse him. 


Applicant states that the entire interest of the 
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partners will be divided into Shares of Partnership 
Interest (“Shares”) which will be offered to investors, 
and that upon the sale of a Share to a purchaser who 
is not a Limited Partner, and upon receipt of a signed 
partnership authorization, including a power of 
attorney required of all Limited Partners, the 
purchaser will become a Limited Partner upon the 
filing of an’) amendment to the partnership 
agreement. According to the application, the 
Director General Partners agree to process such 
amendments at least weekly. However, while 
amendments will be processed at least weekly, 
income, loss, gain, expense or credits will be 
allocated to a holder of Shares on the day following 
receipt of payment for shares purchased and a 
signed partnership authorization. Applicant further 
states that (1) all items of income, gain, loss, 
deductions and credits will be allocated equally 
among the outstanding Shares of the Applicant, (2) 
all Shares will have equal rights and one vote each on 
all matters to be voted upon by partners and are 
redeemable; and (3) a Limited Partner can assign or 
pledge his Shares, in whole or part, provided the 
assignee agrees to become a substitute Limited 
Partner, the general partners consent to such 
assignment and substitution, and the assignee 
executes the necessary documents to become a 
substituted Limited Partner. ’ 

It is anticipated that, as a condition of the granting of 
the rulings noted above, the Internal Revenue 
Service will require that at all times the General 
Partners must have in the aggregate a one percent 
interest in all Applicant items of income, gains and 
losses. The General Partners intend to meet this 
condition by purchasing in the aggregate one 
percent of the outstanding Shares of the Applicant. 
In addition, IMSC undertakes that at all times while 
serving as Adviser General Partner it will own a 
sufficient amount of the Applicant’s outstanding 
Shares so that when its ownership is combined with 
the Share ownership of the Director General 
Partners, the aggregate Share ownership of the 
general partners will amount to at least one percent 
of the outstanding Shares of the Applicant (or such 
other minimum percentage as may be required by 
the Internal Revenue Service to preserve the status 
of the Applicant as a partnership for federal income 
tax purposes). IMSC also undertakes that it will not 
withdraw as an Adviser General Partner except on 
180 days notice or unless another General Partner 
has assumed this obligation. The Applicant 
undertakes that any successor Adviser General 
Partner will agree to the same undertakings as IMSC. 
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Applicant asserts that if it is organized as a limited 
partnership, certain tax benefits will accrue to its 
investors which would not be available if it were 
organized in corporate form. Applicant states this is 
because the sponsor of the Applicant and his family 
propose to make a large initial investment in the 
Applicant prior to any public offering of its Shares. 
Applicant further states that if it were to be organized 
in corporate form, it would risk being subject to 
surtaxes imposed by federal tax laws on 
corporations which are deemed to be “personal 
holding companies” within the meaning of the 
Internal Revenue Code. 


Applicant states that its investment objectives and 
the manner in which they will be implemented will 
make the Applicant’s Shares a unique investment 
vehicle which will fill a need of the class of investors 
for which they are intended. Applicant further states 
that Applicant's Shares are designed for those 
persons whose income and capital gains attract high 
rates of federal, state and local income tax and that 
the Applicant will make available to such persons 
the opportunity to invest in an open-end, diversified 
management investment company which will take 
explicitly into account the impact of capital gains 
taxes. Thus, when considering changes in the 
portfolio of the Applicant which will result in either 
long or short-term capital gains or losses, weight will 
be given to the fact that payment of capital gains 
taxes by the limited partners will reduce to that 
extent the funds available to the limited partners for 
investment. Applicant states that, in general, 
investment switches resulting in net capital gains 
will be considered appropriate only if the anticipated 
total return on the new investment will exceed the 
return on the old investment by an amount sufficient 
to compensate the partners for their assumed 
capital gains taxes. Applicant represents that the 
level of personal income tax to be assumed by the 
Applicant (federal, state and local) will initially be 
65%, which is a compromise rate selected as 
suitable for a range of upper-income tax brackets. 
Applicant also states that the Applicant will require a 
minimum $30,000 investment by each purchaser 
with a view to attracting only those investors for 
whom Applicant’s Shares would be an appropriate 
investment medium. 


Section 10(a) of the Act provides that no registered 
investment company shall have a board of directors 
more than 60 percent of the members of which are 
persons who are “interested persons” of such 
registered company. Section 2(a)(12) of the Act 
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defines “director” to include any director of a 
corporation or any person performing similar 
functions with respect to any organization, whether 
incorporated or unincorporated. 


Section 2(a)(19)(A) of the Act provides, in part, that 
an “interested person” of another person, when the 
other person is an investment company, means (1) 
any affiliated person of such investment company, 
and (2) any interested person of any investment 
adviser for such company. Section 2(a)(19)(B) of 
the Act provides, in part, that an “affiliated person” of 
an investment adviser is an “interested person” of 
such investment adviser. 


Section 2(a)(3)(D) of the Act provides, in pertinent 
part, that an “affiliated person” of another person 
means any officer, director, partner, co-partner or 
employee of such other person. 


Applicant submits that the relationship of the 
Director General Partners to the Applicant is 
essentially identical to the relationship of directors 
to an incorporated investment company. It states 
that, nevertheless, the provisions of Section 2(a)(3) 
of the Act would make all Director General Partners 
affiliated persons of IMSC, the investment adviser, 
which is the Adviser General Partner, with the result 
that the Director General Partners would be deemed 
interested persons of the Applicant and its Adviser 
General Partner under Section 2(a)(19) of the Act. 


Applicant submits that such a finding would conflict 
with the intention of Section 2(a)(19) which provides 
that ‘“‘no person shall be deemed to be an interested 
person of an investment company solely by reason of 
.. .his being a member of its board of directors. . .”, 
but to resolve this conflict and assume compliance 
with the provisions of Section 10(a) of the Act, 
Applicant requests that it and its Director General 
Partners be exempted from the provisions of Section 
2(a)(19) to the extent that the Director General 
Partners would otherwise be deemed to be 
interested persons of any other person solely 
because they are general partners of the Applicant 
or co-partners in the Applicant in which IMSC is also 
a general partner. Applicant asserts that since the 
Adviser General Partner is excluded from 
participation in the management of Applicant 
except in the limited circumstance described above, 
it is consistent with the purposes fairly intended by 
the policy and provisions of the Act to grant the 
requested exemption from the provisions of Section 
2(a)(19). 
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Section 22(e) provides, in part, that no registered 
investment company shall suspend the date of 
redemption or postpone the date of payment or 
satisfaction upon redemption of any redeemable 
security in accordance with its terms for more than 
seven days after tender of such security. Section 
47(b) of the Act provides, in part, that every contract 
the performance of which involves the violation of, or 
the continuance of any relationship or practice in 
violation of, any provision of the Act, or any rule, 
regulation, or order thereunder shall be void. 


As stated above, the Applicant’s General Partners 
have undertaken to hold a minimum of 1% of its 
outstanding Shares. Applicant asserts that, 
nevertheless, the General Partners could tender 
their Shares for redemption in violation of the 
undertaking and the Partnership Agreement and 
could allege upon so doing that the provision was in 
contravention of Section 22(e) and therefore, void 
under Section 47(b). Applicant submits that this 
restraint upon redemption is similar to a 
commitment with respect to original subscribers 
who hold shares with investment intent. Since such 
restraint on redemption would not adversely affect, 
but rather would be for the benefit of the public 
investors, and would only serve the limited purpose 
of ensuring compliance by the General Partners of 
the above undertaking, Applicant asserts that an 
exemption from Section 22(e) allowing it to obtain 
enforcement of that undertaking in the event of its 
violation would be consistent with the purposes fairly 
intended by the policy and provisions of the Act. 


As noted above Section 2(a)(3) of the Act in part 
defines an affiliated person of another person as 
“any. . .partner of such other person”. Applicant 
states that its investors will be limited partners and 
thereby may, pursuant to Section 2(a)(3), be 
deemed its affiliated persons. Applicant submits 
that its Limited Partners will be equivalent to 
shareholders of an investment company organized 
as a corporation. Applicant further states that the 
extension of “affiliated person” status to such 
persons creates the possibility of violation of the 
provisions of Section 17 of the Act upon the 
redemption of Shares by a distribution of portfolio 
securities in kind, and renders meaningless those 
provisions of Section 2(a)(3) that require a 
minimum percentage ownership before a 
shareholder is considered an affiliated person. Since 
its requested exemption would not cover a Limited 
Partner for any reason other than partnership status, 
Applicant asserts that an exemption from the 
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provisions of Section 2(a)(3) so that no person will be 
considered an “affiliated person” of Applicant solely 
by reason of being a Limited Partner of the Applicant 
would be consistent with the purposes fairly 
intended by the policy and provisions of the Act. 


In addition to the undertakings summarized above, 
Applicant represents that when the total Shares 
owned, directly or by attribution, by Dr. Robinson 
and members of his family, by IMSC, and by four 
other holders of Fund Shares amounts to no more 
than 40% of the Shares of the Fund outstanding, or 
at such earlier time as, in the judgment of the 
Director General Partners, there is no significant risk 
that Applicant may be or become a personal holding 
company, the Director General Partners will 
recommend to Applicant’s shareholders that 
Applicant be converted to corporate form. 


Applicant states that, prior to a public offering of 
Shares, the Applicant will be named as an assured in 
an errors and omissions insurance policy, up to a 
maximum amount of $5,000,000 (with a $50,000 
deductible for any one claim) and in a stock brokers 
blanket bond in the aggregate amount of 
$10,000,000. Applicant further states that it will not 
voluntarily cancel such insurance policies while it is 
organized as a limited partnership and that, if such 
policies are cancelled by the insurance companies, 
it will seek to obtain comparable insurance. 


Applicant agrees that any exemptive order granted 
may be conditioned upon the continued 
effectiveness of the above-described undertakings. 
In conclusion, Applicant submits that the granting of 


the requested exemptions is necessary and 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Section 6(c) of the Act provides, in part, that the 
Commission may by order upon application 
conditionally or unconditionally exempt any person, 
security, or transaction or any class or classes of 
persons, securities, or transactions, from any 
provision of the Act or any rule or regulation 
thereunder, if and to the extent such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
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person may, not later than August 4, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 


statement as to the nature of his interest the reason’ 


for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11253/July 9, 1980 


In the Matter of 

KEMPER MONEY MARKET FUND, INC. 

CASH EQUIVALENT FUND, INC. 

SUPERVISED CASH ACCOUNT, INC. 

and 

KEMPER FINANCIAL SERVICES, INC. 

120 South LaSalle Street 

Chicago, Illinois 60603 

(812-4570) 

ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
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SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


Kemper Money Market Fund, Inc., Cash Equivalent 
Fund, Inc., and Supervised Cash Account, Inc. 
(“Funds”), registered under the Investment 
Company Act of 1940 (“Act”) as open-end, 
diversified, management investment companies, 
and Kemper Financial Services, Inc. (“Kemper”), the 
investment adviser and principal underwriter forthe 
Funds (the Funds and Kemper are hereinafter 
referred to as “Applicants”), filed an application on 
November 13, 1979, and an amendment thereto on 
May 14, 1980, requesting an order pursuant to 
Section 6(c) of the Act, exempting Applicants from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder to the extent 
necessary to permit the Funds to compute net asset 
value per share using the amortized cost method of 
valuing portfolio securities. 


On June 2, 1980, a notice was issued (Investment 
Company Act Release No. 11197) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 under the Act, to the extent 
requested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions to 
which Applicant has undertaken to adhere: 


1. In supervising the Funds’ operations and 
delegating special responsibilities involving 
portfolio management to the Funds’ investment 
adviser, each Board of Directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and the Funds’ 
investment objective, to stabilize each Fund’s net 
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asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the Boards of Directors of the Funds shall be the 
following: 


(a) Review by the respective Boards of Directors as 
they deem appropriate and at such intervals as are 
reasonable in light of current market conditions, to 
determine the extent of deviation, if any, of the net 
asset value per share of the Funds, as determined by 
using available market quotations, from the $1.00 
amortized cost price per share of the Funds, and the 
maintenance of records of such review. 


(b) In the event that such deviation from a Fund’s 
$1.00 amortized cost price per share should exceed 
1/2 of 1%, a requirement that such Fund’s Board of 
Directors promptly consider what action, if any, 
should be initiated. 


(c) Where the Board of Directors of a Fund believes 
that the extent of any deviation from such Fund’s 
$1.00 amortized cost price per share may result in 
material dilution or other unfair results to investors 
or existing shareholders, it shall take such action as 
it deems appropriate to eliminate or reduce to the 
extent reasonably practicable, such dilution or 
unfair results, which may include: redemption of 
shares in kind; selling portfolio instruments prior to 
maturity to realize capital gains or losses, or to 
shorten the Fund’s average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


3. The Funds will maintain dollar-weighted average 
portfolio maturities appropriate to their objective of 
maintaining stable net asset values per share; 
provided, however, that the Funds will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days. In fulfilling this condition, the Funds 
undertake that if the disposition of a portfolio 
security by a Fund should result in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
such Fund will invest its available assets in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably possible. 
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4. The Funds will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in Paragraph 1 above; and, the 
Funds will record, maintain, and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of their 
Boards of Directors’ considerations and actions 
taken in connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the Boards of Directors’ meetings. 
The documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) ofthe 
Act. 


5. The Funds will limit their portfolio investments, 
including repurchase agreements, to U.S. dollar- 
denominated instruments which their Boards of 
Directors determine present minimal credit risks, 
and which are of high quality as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by the Board of Directors. 


6. The Funds will include in their quarterly reports, 
as an attachment to Form N-1Q, a statement as to 
whether any action taken pursuant to Paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 9125/July 3, 1980 


U.S. v. AARON A. KLEINMAN (U.S.D.C. CD 
California, Criminal Action No. 80-229) 
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Leonard H. Rossen, Administrator, Los Angeles 
Regional Office of the Securities and Exchange 
Commission and Andrea Sheridan Ordin, United 
States Attorney for the Central District of California, 
announced that on March 24, 1980 Aaron A. 
Kleinman (“Kleinman”) pled guilty to four counts of 
an indictment filed in the Federal Court in Los 
Angeles alleging violations of the antifraud 
provisions of the Investment Advisers Act and the 
Securities Act and the mail fraud statute. 


On May 5, 1980, Kleinman was sentenced to serve 
five (5) years imprisonment on each count, with the 
setences to run concurrently. 


In an earlier civil action the Commission filed a 
complaint on August 24, 1979, in the Federal Court 
in Los Angeles against Manus, Inc. (“Manus”) and 
Kleinman seeking to enjoin them from further 
violations of the registration and antifraud provisions 
of the federal securities laws and seeking the 
appointment of a receiver for Manus. The 
defendants consented to the entry of orders of 
permanent injunction and the appointment of a 
receiver for Manus. 


For further information see Litigation Releases Nos. 
8887, 9005 and 9051. 





Litigation Release No. 9126/July 3, 1980 


S.E.C. v. PHILIP R. COHN, ET AL. Civil Action No. 80- 
0052F 


Willis H. Riccio, Administrator of the Boston 
Regional Office of the Securities and Exchange 
Commission, today announced that the Honorable 
Frank H. Freedman, United States District Judge for 
the District of Massachusetts, entered a Final 
Judgment of Permanent Injunction and Order For 
Ancillary Relief as to David E. Lyon (“Lyon”), the 
remaining defendant inthe Commission’s injunctive 
action charging Lyon and Philip R. Cohn (“Cohn”) 
with violations of the securities registration and 
antifraud provisions of the federal securities laws. 


The Commission commenced this action on March 
12, 1980, by filing a Complaint which alleged, 
among other things, that Lyon violated the securities 
registration and antifraud provisions of the federai 
securities laws in that Lyon offered for sale and sold 
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unregistered securities and engaged in fraudulent 
conduct in connection with the offer and sale of 
securities; namely promissory notes or investment 
contracts in the form of interests or participations 
relating to certain real estate transactions regarding 
multi-family housing projects. 


Lyon consented to the Judgment of Permanent 
Injunction and Order for Ancillary Relief without 
admitting or denying the allegations of the 
Compiaint, consented to further orders of the Court 
freezing assets and preserving books and records 
and consented to an accounting of all proceeds from 
the sale of securities in connection with certain 
multi-family housing projects and monies received 
from Cohn during the period March 1, 1976, to the 
present. 





Litigation Release No. 9127/July 3, 1980 


U.S. v. JOHNEY B. KEARNEY, ET AL. (USDC, UT., Cr- 
80-83W) 


Ronald L. Rencher, United States Attorney for the 
District of Utah and Robert H. Davenport, 


Administrator of the Denver Regional Office of the 
Commission, announced that on June 19, 1980, a 
federal grand jury in Salt Lake City, Utah returned a 
17-count indictment naming Johney B. Kearney and 
Johney B. Kearney, Jr., both formerly of Phoenix, 
Arizona and Sait Lake City, Utah, and both believed 
to be presently residing in Los Angeles, California; 


Stephen R. Gilliland of S- Lake City, Utah; and 
Richard S. Berry and Richard K. Kerekes of Tempe, 
Arizona. Ail of the defendants were charged with 
conspiracy to violate certain laws of the United 
States. With respect to the other counts, the 
defendants are charged as follows: Johney B. 
Kearney and Johney B. Kearney, Jr., nine counts of 
securities fraud and two counts of interstate 
transportation of money obtained by fraud; Stephen 
R. Gilliland, nine counts of securities fraud and one 
count of interstate transportation of money obtained 
by fraud; Richard S. Berry, eleven counts of 
securities fraud and one count of interstate 
transportation of money obtained by fraud; and 
Richard K. Kerekes, two counts of securities fraud 
and two counts of interstate transportation of money 
obtained by fraud. Alli of the charges were brought 
against the defendants in connection with the offer 
and sale and use of the proceeds of sale of Century 
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Capital Notes of Century Mortgage Co., Ltd. The 
indictment was the result of a joint effort by the Salt 
Lake Branch Office of the Securities and Exchange 
Commission and the Salt Lake Office of the Federal 
Bureau of Investigation. 


Kearney, Kearney, Jr., and Gilliland previously were 
permanently enjoined by the United States District 
Court for Utah, from violating the registration and 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of Century Capital 
Notes of Century Mortgage Co., Ltd., and other 
securities. 


For further information see Litigation Releases Nos. 
7801, 7814, 7845, 7975, 8071, 8312 and 8649. 





Litigation Release No. 9128/July 3, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
GATEWAY SPORTING GOODS COMPANY 


United States District Court for the District of 
Columbia, Civil Action No. 80-1638 


The Commission announced today that it filed a civil 
injunctive action in the United States District Court 
for the District of Columbia against Gateway Sporting 
Goods Company (“Gateway”), a manufacturer of 
young adult sport clothes and office furnishings with 
offices at 730 Fifth Avenue, New York, New York 
10019. The Commission’s Complaint alleges 
violations of the reporting provisions of the federal 
securities laws and seeks a Judgment of Permanent 
Injunction and Other Relief. 


The Complaint alleges that Gateway, as part of a 
continuing course of violative conduct, has failed to 
file its Annual Report on Form 10-K for its fiscal year 
ended February 29, 1980, required to have been 
filed with the Commission by May 29, 1980. 


The Complaint requests that the Court order 
Gateway to file forthwith, with the Commission, its 
delinquent Annual Report on Form 10-K. In addition, 
the Commission requests that the Court enjoin 
Gateway from further violations of the reporting 
provisions of the federal securities laws. 
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Litigation Release No. 9129/July 8, 1980 


SECURITIES AND EXCHANGE COMMISSION ov. 
JACK M. CATAIN, JR. AND RUSCO INDUSTRIES, 
INC., Civil Action No. 80-02947 (United States 
District Court for the Central District of California) 


The Securities and Exchange Commission today 
announced the filing of a civil injunctive action inthe 
United States District Court for the Central District of 
California seeking to enjoin Jack M. Catain, Jr. 
(“Catain”) and Rusco Industries, Inc. (“Rusco”) from 
further violations of Sections 10(b) (antifraud), 
13(a) (reporting) and 14(a) (proxy) of the Securities 
Exchange Act of 1934 and Rules 10b-5, 12b-20, 13a- 
1, 13a-11, 14a-3 and 14a-9 thereunder. Both Catain 
and Rusco simultaneously with the filing of this 
action entered into a Consent and Undertaking as 
described below. Catain until today was Chairman 
and Chief Executive Officer of Rusco. 


The Commission’s Complaint alleges that between 
1975 and the present Catain has engaged in a 
course of conduct in which Rusco corporate funds 
were used in connection with transactions in which 
Catain and/or certain of his friends or associates 
had an undisclosed interest for the benefit of Catain 
and his friends and associates without regard to the 
interests of Rusco, and its public shareholders. 


These transactions included, among other things: 
Catain causing Rusco to purchase the assets of a 
corporation principally owned by Catain and thereby 
satisfying the corporation’s obligations Catain had 
guaranteed and returning a substantial portion of 
Catain’s investment in the losing venture; forming a 
car leasing company and leasing cars to Rusco; 
causing Rusco to make substantial advances to 
distributorships owned by Catain’s relatives and 
associates and causing a Rusco subsidiary to enter 
into a substantial lease and financial guarantee 
agreement with a company in which Catain had an 
undisclosed interest. 


The Complaint alleges that full, accurate and/or 
timely disclosure relating to the matters alleged in 
the Commission’s Complaint has never been made 
to Rusco shareholders or investing public in any of 
Rusco’s periodic or annual reports, or proxy 
solicitation materials. 


Without admitting or denying the allegations 


contained in the Commission’s Complaint, both 
Catain and Rusco have consented to the entry of 
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permanent injunctions prohibiting future violations 
of the antifraud, reporting and proxy provisions of 
the Securities Exchange Act. Moreover, Catain and 
Rusco have agreed to certain undertakings which, 


among other things, require Catain to immediately: 


resign as Chairman of the Board and Chief Executive 
Officer of Rusco and repay any monies found to be 
due and owing Rusco from the activities complained 
of in the Commission’s Complaint and other related 
matters to be investigated by the Rusco audit 
committee. Catain’s undertaking further provides 
that Catain shall not be an officer or director of a 
public company without making an appropriate 
showing to the Court that matters as alleged in the 
Commission’s Complaint will not recur. 
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Rusco has undertaken to restructure its Board of 
Directors and audit committee with the former 
consisting of a majority of outside independent 
directors and the latter to be composed entirely of 
outside independent directors. The Board of 
Directors shall conduct a search for a new chief 
executive officer and, under the supervision of a 
special counsel, the audit committee shall conduct a 
comprehensive investigation of Catain’s activities as 
alleged in the Commission’s Complaint, and Rusco 
shall file a report with the Commission relating 
thereto. Rusco has also agreed to correct all past 
inaccurate or incomplete filings currently on file with 
the Commission. 
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